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Jan.  3rd,  1928. 


SUBJECT:  Expense  of  Payment  for  Rehabilitation 
of  Defective  Children. 

Dear  Sir: 

Your  request  for  an  opinion,  dated  November  vOth, 
follows: 

RBQUES*. 


"Under  the  Statutes  of  California,  Chapter  690, 
an  aot  to  add  six  new  sections  to  the  Political  Code, 
to  be  numbered  2979b,  etc.,  page  121  of  the  Statutes 
and  amendments  to  the  Codes  of  California  of  1927, 
there  was  added  a  new  seotion,  2979b,  making  it  manda- 
tory to  treat,  transport  and  physically  rehabilitate 
defective  and  handicapped  persons  under  the  age  of 
eighteen  years. 

The  question  at  issue  is:  where  does  the 
responsibility  of  the  expense  to  be  borne  rest?  With 
the  State  Board  of  Health  from  funds  as  provided  in 
section  1,  or  under  the  county  boards  of  supervisors? 

The  Board  of  Health  in  past  years  and  on 
repeated  occasions  has  been  informed  that  the  diversion 
of  money  unless  specifically  set  aside  for  the  purpose 
in  instances  of  this  type  would  be  illegal  and  in  con- 
flict with  the  City  Charter. 

y  we  have  your  opinion  on  the  matter  before 
making  final  answer  to  the  request  of  the  Juvenile  Court 
as  to  whether  or  not  San  Francisco  County  will  without 
compensation  accept  the  responsibility  for  the  physical 
rehabilitation  of  these  cases?" 


opiHioar. 

Section  2979b  of  the  Political  Code  provides  that  the 
Legislature  shall  appropriate  a  fund  to  be  used  as  a  revolving  fund 
by  t  e  State  Board  of  Health,  for  the  purpose  of  rehabilitating 
physically  defective  and  handicapped  persons  under  the  age  of 
eighteen  years.   The  section  further  provides  that  all  moneys 


" 


. 


•    y  .".: 


2. 


expended  shall  constitute  a  legal  county  charge  against  the 
county  from  which  a  certificate  as  provided  by  the  section  is 
issued.  Upon  presentation  to  the  Board  of  Supervisors  of  the 
county  in  which  said  certificate  is  issued,  of  an  itemised 
claim,  duly  sworn  to  by  the  Seoretary  of  the  State  Board  of 
Health,  for  the  expense  thereof,  the  Board  of  Supervisors  shall 
audit  and  approve  the  claim,  and  the  County  Auditor  shall  issue 
a  warrant  for  the  amount  thereof  payable  to  the  state  Board  of 
Health,  and  the  County  Treasurer  shall  pay  the  same. 

It  appears  that  the  statute  provides  that  the  money 
appropriated  to  the  State  Board  of  Health  shall  be  used  by  the 
Board  when  necessary,  but  shall  be  replaced  by  the  counties 
responsible  for  the  expenditure  of  the  moneys.   Unquestionably, 
it  was  intended  that  the  charge  should  be  against  the  oounty,  but 
that  the  State  Board  of  Health  should  handle  the  fund  from  which 
moneys  may  be  drawn  for  the  purposes  intended,  and  replaced  by  a 
claim  sworn  to  by  the  Secretary  of  the  State  Board  of  Health  and 
presented  to  the  various  oounties. 

Inasmuch  as  in  all  affairs  of  State  policy  the  general 
law  prevails, 

18  CALIF.  JURIS,  780; 

PEOPLE  vs.  LOHG  BEACH,  155  Cal.  604; 

KEOTEDY  vs.  BOARD  OF  ^DUCATIOK,  82  Cal. 483; 

PEOPLE  vs.  H  INSHAW,  76  Cal.  436; 

FARMERS  vs.  B2HMCR,  9  Cal.  App.  773; 

the  City  and  County  of  Saa  rancisco  is  bound  by  the  aforesaid 
Political  Code  section,  and  must  pay  to  the  State  Board  of  Health 
whatever  sums  are  expended  under  the  authority  of  Section  2979b  of 
the  Political  Code,  and  which  are  properly  chargeable  to  this 
City  and  County. 


Respectfully  yours, 


CITY  ATTORNEY. 


Heal1-,.!  Officer. 
(3) 
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Jan.  5th,  1928. 


SUBJECT:  Employee  Becoming  Insane  './hile 
Member  of  Fire  Department. 


Dear  Sirs: 

The  following  request  for  an  opinion  was  received  from 
you  in  due  course: 

Tx  UK  ST. 


"We  have  at  the  present  writing  a  member  of  the 
uniform  force  and  also  an  employee  of  the  Corporation 
Yard  who  have  been  adjudged  insane  and  both  were 
committed  to  State  institutions.  One  is  still  confined 
in  the  Agnews  Asylum  and  the  other  is  on  parole  in  care 
of  his  parents.  They  are  practically  identical  oases. 

In  the  former  case  a  guardian  has  been  appointed  - 
in  the  latter  case  none.  The  question  is,  how  can  the 
Board  of  ?ire  Commissioners  dispose  of  these  men. 

Should  we  prepare  charges  on  the  ground  that  they 
are  physically  and  mentally  inoapable  of  performing  their 
required  duties,  and  if  so,  in  the  case  of  the  one  with 
a  guardian,  would  service  on  the  man  or  the  guardian  be 
deemed  legal?   And  in  the  case  of  the  one  without  a 
guardian  would  personal  service  on  him  or  his  parents  be 
legal?  On  the  other  hand,  could  the  guardian,  or  the 
parents  of  the  one  without  a  guardian,  make  out  a  written 
resignation?  These  men  have  been  off  duty  on  leaves  of 
absence  on  account  of  sickness  for  from  two  to  five  years. 

Section  10  of  Article  XVI,  lliscellaneous,  of  the 
Charter  states  that  an  office  becomes  vacant  when  the 
incumbent  thereof  dies,  resigns,  or  becomes  adjudged 
insane,  etc.,  but  is  silent  on  employees. 

We  are  asking  you  to  advise  us  so  that  we  may  be 
able  to  fill  their  places  with  regular  Civil  Service 
eligible s." 


OPINION. 


Section  10  of  Article  XVI  of  the  charter,  as  mentioned 
in  your  request,  has  no  application  to  the  instant  situation.   The 


, 


2. 


Board  of  Fire  Commissioners  is  governed  by  Section  12  of  Article 
XIII  of  the  Charter,  which  provides  that  a  employee  may  be  removed 
or  discharged  upon  the  ground  of  incompetence.   An  insane  person 
is  incompetent*   Section  11,  Subdivision  a,  /article  ::ill,  provides 
that  the  provisions  of  Article  XIII  shall  apply  to  the  ?ire 
Department.  Hence,  you  are  governed  by  the  provisions  of  ^ection  12, 

iile  Section  12,  Article  XIII  of  the  Charter  provides 
for  written  charges,  the  section  is  silent  in  regard  to  the  method 
of  service  thereof. 

In  32  C.  J.  783,  we  find  the  following: 

"In  the  absence  of  statute  providing  otherwise, 
service  of  process  on  an  insane  defendant  or  his 
committee  or  guardian  must  be  made  in  the  same 
manner  as  on  other  persons,  as  by  constructive 
service,  by  exhibiting  or  leaving  a  copy  at  the 
place  where  he  resides,  or  if  he  is  a  nonresident 
by  publication,  or  by  delivering  to  him  personally 
a  copy  of  the  process  without  the  state.   If  the 
insane  defendant  is  in  an  asylum,  service  should 
generally  be  made  upon  him  personally  in  tie 
presence  of  the  superintendent,  keeper,  or 
physician  of  the  asylum,  but  substituted  service 
may  be  made  on  such  superintendent,  keeper,  or 
physician  where  he  refuses  to  permit  service  on 
the  lunatic,  or  where  It  appears  from  the 
certificate  of  the  physician  having  him  in  charge, 
attested  by  the  officer  serving  the  summons,  that 
a  personal  service  would  be  injurious  to  the 
lunatic.   ..here  the  statutes  provide  the  manner  of 
service  in  aotions  against  insane  persons,  they 
must  be  followed,  failure  to  do  so  being  a  juris- 
dictional defect." 

Section  411  of  the  Code  of  Civil  "rocedure  of  the 
tate  of  California  provides,  that  where  a  person  is  incompetent  and 
a  guardian  has  been  appointed  for  him,  service  of  summons  must  be 
made  upon  the  insane  person,  as  well  as  the  guardian.  There  is  no 
other  service  provided  for  in  so  far  as  insane  persons  are  con- 
cerned. 

Hence,  it  would  appear  that  the  safe  course  to 
pursue  in  the  case  set  forth,  where  the  insane  person  is  now 
confined  in  an  insane  asylum,  is  to  serve  him  and  his  guardian,  as 
well  as  the  Superintendent  of  the  asylum,  personally,  with  written 
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charges  and  notice  of  the  time  when  a  hearing  will  be  had  on  the 
charges.   In  the  case  of  the  person  out  on  parole,  it  would  be 
advisable  to  serve  him,  and  the  person  or  persons  into  whose 
custody  he  has  been  paroled,  as  well  as  the  Superintendent  of  the 
asylum  from  which  he  has  been  released  on  parole. 

It  would  not  be  safe  to  accept  a  written  resignation 
from  the  guardian  of  an  insane  person,  or  from  the  parents  of  the 
one  without  a  guardian,  since  the  power  of  the  guardian  would  be 
placed  in  question.  The  parents  would  have  no  right  whatsoever  to 
tender  a  resignation. 


Very  truly  yours, 


CITY  ATTORNEY. 


Board  of  Fire  Commissioners. 


(3) 
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Jan.  7th,  1928. 


SUBJ2CT:  Refund  of  Penalties  on  Payment 
of  Delinquent  Taxes. 


Dear  Sir: 

I  am  in  receipt  of  your  request  that  you  be  advised 
as  to  whether  or  not  you  should  approve  oertain  demands  for  the 
refund  of  penalties  charged  upon  delinquent  tax  payments.   I 
understand  the  facts  to  be  as  follows:   That  prior  to  the  date 
of  delinquency  of  the  first  installment  of  taxes  for  the  year 
1926-27,  several  taxpayers  deposited  in  the  United  states  mails, 
addressed  to  the  Tax  Collector,  oheclcs  for  the  amounts  of  their 
respective  taxes,  which  cheoics  were  mailed  sufficiently  in 
advance  of  the  delinquency  date  of  the  taxes,  to  have,  under 
ordinary  conditions,  assured  the  delivery  of  the  checks  prior  to 
said  date,  but  that  through  no  fault  of  the  taxpayer  the  checks 
were  not  delivered,  and  the  property  owner  was  compelled  to  pay 
the  penalties  of  delinquency.    uery  -  Can  the  amount  of  the 
penalties  be  refunded  to  the  taxpayer? 

orisiOK. 

Section  3756  of  the  Political  Code  provides  for  the 
payment  of  taxes,  when  the  same  shall  be  delinquent,  and  the 
penalties  for  the  delinquency,  and  further  provides,  that  the 
tax  oollector  must  collect  the  specified  penalties.   There  is  no 
exception  from  "the  penalties,  or  excuse  provided  for  their  non- 
payment. 

Section  5804  of  the  Political  Code  authorizes  the  Board 
of  Supervisors  to  order  a  refund  of  any  taxes,  penalties  or  costs 
thereon,  paid  more  than  once,  or  illegally  or  erroneously  colleoted. 
In  the  instant  case  there  is  no  claim  that  the  taxes  were  paid  more 
than  once,  or  that  there  was  anything  erroneous  or  illegal  regard- 
ing their  collection.  The  tax  payers  saw  fit  to  intrust  the 
forwarding  of  the  respective  amounts  due  for  their  taxes,  to  an 
independent  agency,  to  wit,  the  United  States  Post  office,  and 
this  agency  was  acting  for  the  tax  payers,  and  not  for  the  Tax 
Collector,  and  hence  the  failure  to  deliver  the  checks  representing 
the  taxes  is  the  failure  of  the  tax  payer,  and  hence,  the  latter 
is  subject  to  the  penalties  for  that  failure. 
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On  two  prior  occasions  has  this  question  been  submitted 
to  this  office,  once  in  1902,  and  Hon.  'ranklln  K.  Lane  decided 
that  it  was  beyond  the  power  of  the  .Board  of  Supervisors  to  remit 
the  penalty  provided  by  law  for  failure  to  pay  the  tax  within  the 
time  provided  by  law,  (Lane's  Opinions  P.  648),  and  again  in  1914 
when  Hon.  eroy  V.  Long,  in  a  case  precisely  similar  to  the  instant 
case,  reached  a  similar  conclusion.   I  believe  that  both  of  these 
gentlemen  have  correctly  stated  the  law,  and  I  must  agree  with 
their  conclusions. 

You  are  therefore  advised  that  the  demands  in  question 
should  not  receive  your  approval. 


ioerely  yours, 


CITY  A.T3X3RHSY, 


To  the  Auditor. 
(1) 


Jo  J» 


January  18,  1928. 


SUBJECT;  Residence  of  Goldie  Lund, 

a  ward  of  the  Juvenile  Court. 


Dear  Sir: 


Your  recent  request  for  an  opinion  is  as  follows : 

REQUEST 

Goldie  Lund,  a  divorced  woman,  under  twenty -one  years  of  age 
is  a  ward  of  the  Juvenile  Court  and  an  inmate  of  the  State  School  at 
Ventura.  The  father  of  the  girl  is  dead  and  the  mother  is  a  resident 
of  Los  Angeles  County.  Ifor  some  time  past,  this  city  and  county  has 
been  supporting  the  girl  at  Ventura* 

uestion:   If  the  mother  establishes  the  residence  of  the 
girl,  would  we  then  have  the  legal  right  to  ask  Los  Angeles  County  to 
accept  the  transfer  of  the  case? 

OPINION 

Goldie  Lund  is  a  minor.  Minors  are  all  persons  under  twenty- 
one  years  of  age. 

See.  25,  Civil  Code  (Stats.  1927,  Chap.  661) 

Rules  for  determining  residence  aie  to  be  found  under  Section 
52  of  the  Political  Code: 

"Every  person  has,  in  law,  a  residence. 

Subd.  2  There  can  only  be  one  residence. 

Subd.  4  The  residence  of  the  father  during  his 
life,  and  after  his  death,  the  residence  of  fee  mother, 
While  she  remains  unmarried,  is  the  residence  of  the 
unmarried  minor  child. 

Subd.  6  The  residence  of  an  unmarried  minor 
who  has  a  parent  living  cannot  be  changed  by  either 
his  own  act  or  that  of  his  guardian.* 

Goldie  Lune  is  an  unmarried  minor  child,  for  she  is  under  twenty- 
)ne  years  of  age  and  single. 
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A  final  judgment  of  divorce,  when  entered,  has  the  effect  of 
restoring  the  parties  to  the  state  of  unmarried  persons. 

See.  132,  Civil  Code,  9  Cal.  Jur.,  Sec.  120 

■ 

The  residence  of  the  mother  being  in  Los  Angeles  County,  it 
is,  therefore,  deemed  in  law  to  be  the  residence  of  her  minor  daughter. 

See  Cole  vs.  Supreme  Court,  26  Cal.  App.  1,  p.  5. 

The  Juvenile  Court  Law  (Statutes  1915,  p.  1226,  as  amended, 
Statutes  1919,  p.  755)  provides  in  part  as  follows: 

"Sec.  18.  Whenever  a  petition  has  been 
filed  in  the  Juvenile  Court  of  a  county  other  th;  n 
that  of  the  residence  of  a  person  coming  within  any 
of  the  provisions  of  this  act,  or  whenever,  subse- 
quent to  the  filing  of  a  petition  in  the  Juvenile 
Court  of  the  county  where  said  person  resides,  the 
residence  of  said  person  is  ohanged  to  another 
county,  the  entire  ease  may  be  transferred  at  any 
time  to  the  Juvenile  Court  of  the  county  wherein 
said  person  then  resides,  and  such  court  must  take 
Jurisdiction  of  the  case  upon  tne  filing  with  it 
of  such  order." 

In  view  of  the  foregoing,  you  are  advised  that  legal  right 
exists  to  ask  Los  Angeles  County  to  aocept  the  transfer  of  the  case 
of  Goldie  Lund. 


Respectfully, 


Hon.  J.  C.  Astredo  CITY  ATTOHKlff 

Probation  Officer 


II 
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Jan.  23rd,  1928. 


SUBJECT:  Claim  Presented  by  .ttorneys  for 

Services  Rendered  to  the  Board  of 
Education  in  Supreme  Court  to  Compel 
Board  of  Supervisors  to  Levy  a  Tax 
Sufficient  to  Meet  Budget  Submitted 
by  that  Board. 


Dear  Sir: 

I  am  in  receipt  of  your  letter  asking  if  the  demand 
presented  by  Messrs.  Sloss  and  Ackerman  for  services  rendered 
by  them  to  the  Board  of  Education,  in  the  matter  of  proceedings 
by  the  last  named  board,  to  compel  the  Board  of  Supervisors  to 
levy  a  school  tax  pursuant  to  the  provisions  of  the  Political 
Code,  for  school  purposes*  should  receive  your  approval. 

OPINION. 

I  understand  that  the  facts  in  the  matter  are  as 
follows:   That  the  Board  of  Education  during  the  month  of 
August,  1927,  presented  to  the  Board  of  Supervisors,  its 
budget  showing  the  amount  necessary  to  maintain  the  San  Francisco 
public  schools  for  the  year  1927-28.   The  budget  was  filed  within 
the  time  provided  by  law,  and  no  objeotion  was  made  to  its  form. 
The  Board  of  Supervisors  refused  to  levy  the  tax  necessary,  and 
the  Board  of  Education  filed  in  the  Supreme  Court  its  application 
for  a  writ  of  mandate  to  compel  the  levy,  and  upon  the  return  of 
the  alternative  writ  the  matter  was  decided  in  favor  of  the 
Board  of  Education. 

Prior  to  the  commencement  of  the  proceedings  in  the 
Supreme  Court,  the  Board  of  education  requested  the  City  Attorney 
to  make  on  its  behalf,  the  application  for  the  contemplated  writ. 
The  City  Attorney  advised  the  Board  of  Education  that  as  the 
proceeding  would  be  one  against  the  Board  of  Supervisors,  he  deemed 
it  his  duty  to  represent  the  latter  board,  and  as  he  could  not 
appear  on  both  sides  of  the  case,  declined  to  represent  the  Board 
of  Education.  The  question  to  be  determined  therefore  is,  did  the 
Board  of  Education  have  the  right  to  retain  independent  counsel"? 

It  was  the  duty  of  the  Board  of  Eduoation  to  present 
their  budget  to  the  Board  of  Supervisors,  and  as  the  Supreme  Court 
subsequently  decided,  it  was  the  duty  of  the  latter  board  to  levy 
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a  tax  which  would  produce  1he  amount  demanded  in  the  budget, - 
(See  Esberg  v.  Badaracco,  74  Gal.  Deo.  310)  -  it  would  appear 
that  the  litigation  was  proper. 

Under  all  ordinary  conditions,  it  is  the  duty  of  the 
City  Attorney  to  represent  the  Board  of  education  -  See  Charter, 
See.  2,  Chap.  II,  Art.  V;   ec.  8,  Chap.  Ill,  Art.  VII;   also 
Sub.  8,  See.  4153  Political  Code,  which  section  prescribes  the 
duties  of  the  District  i-ttorney,  subjeot  to  the  following 
exception:   "Provided  that  in  counties  having  a  freeholders 
charter  creating  the  office  of  County  Counsel,  it  shall  be  the 
duty  of  the  County  Counsel,  to  defend  or  prosecute  any  such  action, 
and  any  and  all  other  civil  actions  or  proceedings  in  which  the 
county  or  any  other  officer  thereof  is  concerned  or  is  a  party." 

It  is  needless  to  observe  that  the  City  Attorney  cannot 
appear  on  both  sides  of  the  case,  and  therefore,  in  the  instant 
case  if  he  represented  the  Board  of  Supervisors,  he  could  not 
represent  the  Board  of  Education,  and  therefore,  the  latter  board 
must  be  given  the  right,  under  the  existing  circumstances,  to 
retain  independent  counsel,  or  permit  their  contemplated  aotion 
to  remain  uncommenced. 

Under  these  conditions,  I  believe  that  the  case  of 
WARD  vs.  SAIT  DIEGO,  decided  august  19th,  1927,  r.nu  reported  in 
Vol.  53  of  Cal.  App.  Dec.  at  page  1353,  is  decisive.   This  case 
expressly  overrules  the  case  of  Denman  vs.  ebster,  which  was 
therefore  authority  against  the  contention  of  the  Board  of 
Education.   In  it  the  court  held  that  it  was  not  the  duty  of  the 
City  Attorney  of  San  Diego  to  represent  the  Board  of  Education, 
as  that  duty  devolved  upon  the  District  Attorney,  for  the  reason 
that  the  members  of  the  Board  of  Education  were  not  municipal 
officers,  but  were  officers  of  a  school  district.   In  the  instant 
case,  notwithstanding  that  we  may  admit  that  the  members  of  the 
Board  of  Education  are  not  members  of  a  municipal  body  but  are 
officers  of  a  political  subdivision  of  the  State,  to  wit,  the 
School  District  of  San  Erancisco,  -  the  duty  of  representing  it 
falls  on  the  City  Attorney,  whose  office  is  akin  to  the  County 
Counsel  mentioned  in  Sec.  4153  of  the  Political  Code  above  cited. 

In  the  Denman  case,  the  court  in  its  opinion,  says: 

"Assuming  however,  that  such  implied  power  (the 
retaining  of  an  attorney  by  the  Board  of  Education) 
may  exist  under  certain  circumstances,  from  the 
necessities  of  the  case,  the  petition  in  this  pro- 
ceeding did  not  show  any  suoh  circumstances,  for  It 
entirely  failed  to  show  that  the  proceeding  wherein 
the  attorney  was  employed  was  one  involving  any 
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interest  of  the  city,  which  it  was  the  duty  or 
even  the  right  of  the  Board  of  Education  as  a 
board  to  defend."  

In  the  instant  case,  while  the  action  was  against 
the  Supervisor?,  it  was  one  which  was  prosecuted  by  the  Board  of 
Education  for  the  benefit  of  their  School  district,  and  therefore 
it  can  be  distinguished  from  the  Penman  oase  as  was  the  San  2iego' 
case*   In  the  last  mentioned  case,  the  court  said: 

"The  implied  power  of  a  school  board,  at 
least  'under  certain  circumstances' ,  to  employ 
counsel  thus  becomes  the  unanimous  opinion  of  the 
members  of  the  court.  As  is  expressly  stated 
therein,  the  controversy  before  the  court  did  not 
involve  the  school  board,  as  a  corporation,  but 
ooncerned  only  certain  members  of  the  board  in 
opposition  to  another  person  claiming  to  be  a 
member  thereof.  "The  language  of  the  prevailing 
opinion  with  reference  thereto  is  as  follows: 
The  contest  here  was  in  reality  one  between 
certain  individuals  claiming  to  be  the  only  members 
of  the  board  and  another  individual  claiming  to  be 
also  a  member1.   In  the  instant  case  the  school 
board,  as  a  corporation,  was  the  o&ly  party  inter- 
ested in  the  litigation,  ether  than  the  statement 
in  the  concurring  opinion  that  'it  (the  school 
board)  cannot  in  such  a  case  employ  other  counsel 
until  it  has  exhausted  every  means  available  to  it 
to  procure  the  services  of  the  attorney  provided  by 
publio  authority  to  aot  for  it  without  expense', 
what  circumstances  could  be  more  potent  than  the 
refusal  to  act  by  the  attorney  whose  legally  speci- 
fied duty  it  was  to  do  so  is  not  pointed  out  in  the 
Denman  case.   It  is  manifest  that  by  a  proper  re- 
quest that  the  district  attorney  perform  his  assumed 
duty  and  by  his  refusal  to  do  so,  everything  that 
was  practicable  had  been  done  which  might  have  been 
done  in  the  premises  to  procure  the  assistance  and 
advice  of  such  counsel  as  was  presumably  provided  by 
statute.  The  only  possible  recourse  remaining  to 
the  sohool  board  was  that  of  some  sort  of  a  legal 
proceeding  to  compel  the  district  attorney  to  per- 
form his  duty.  But  clearly  such  a  course  likewise 
would  have  involved  the  necessity  of  employing  an 
attorney,  which  faot,  with  the  element  of  certain 
and  disastrous  delay  and  in  the  end,  uncertainty  of 
successful  outcome,  presented  obstacles  which  we 
think  fairly  brought  the  case  within  the  situation 
denominated  by  the  writer  of  the  prevailing  opinion 
in  the  Denman  case,  namely  •certain  circumstances',- 
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which  warranted  and  justified  the  exercise  by 
the  corporation  of  its  implied  and  incidental 
power  of  employing  counsel." 

In  view  of  the  foregoing,  I  rm  of  the  opinion 
that  the  2oard  of  Education  had  the  right  to  retain  :  essrs. 
Sloss  and  „cfcen&£nt  and  that  their  elain  if  otherwise  correct 
should  receive  your  approval. 


Sincerely  yours, 


CITY  ATTOIS 


To  the  Auditor. 


(1) 


Jo  S 


Feb.  14th,  1928. 


SUBJECT:  Damages  Sustained  by  Defeot  in 
Street  Pavement, 


Dear  Sirs: 

I  am  in  receipt  of  your  letter  of  the  6th  inst., 
asking  if  any  liability  rests  upon  the  oity  for  damage  sustained 
by  Irs.  Irene  liller,  by  reason  of  damage  done  to  a  tire  on  her 
automobile,  which  said  damage  was  occasioned  by  the  automobile 
coming  in  contact  with  a  hole  in  the  street. 


OPIHIOK. 


In  the  pavement,  maintenance  and  repair  of  streets, 
the  city  is  acting  in  a  governmental  oapacity,  and  therefore  is 
not  liable  for  the  negligence  of  its  agents  for  failing  to  keep 
the  street  in  repair. 

See  CAI.  JURIS,  Vol.  19,  Par.  461: 

"It  is  settled  doctrine  in  California  that  in  the 
absence  of  a  statutory  provision,  imposing  liability, 
a  municipal  corporation  is  not  liable  for  personal 
injuries  occasioned  by  the  negligence  of  its  officers, 
oharged  with  the  repair  of  streets,  and  the  duty  of 
keeping  them  in  repair,  the  principle  being  that  in 
its  governmental  functions,  the  municipality  is  to  be 
treated  either  as  an  independent  sovereignty,  not 
liable  to  be  sued,  or  as  an  agent  and  mandatory  of  the 
State,  upon  which  alone  the  responsibility  rests. 

See  also  CH0P3  vs.  CITY  OF  3UREKA,  78  Cal.  589.   In 
this  case  the  Supreme  Court  said: 

"It  has  long  been  the  settled  law  of  this  tate 
that  a  municipal  corporation  is  not  liable  for  personal 
injuries  to  individuals,  such  as  claimed  to  have  been 
sustained  by  plaintiff  (falling  into  open  trench  in 
street),  where  there  is  no  statutory  provision 
declaring  liability." 

The  Charter  of  San  Francisco  not  only  contains  no  pro- 
vision imposing  such  liability,  but  on  the  contrary  contains  an 
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express  provision  against  it.   See.  5,  Art.  I.   This  same  section 
provides  that  there  is  a  personal  liability  upon  the  Board  of 
Public  v/orica,  for  failure  to  repair  defects  in  streets,  but  only 
after  at  least  five  days  notice  in  writing  has  been  given  to  the 
Board  calling  attention  to  the  defect,  and  provided  further  that 
there  is  sufficient  funds  available  to  mai»  the  repairs. 

You  are  therefore  advised  that  there  is  no  liability 
upon  the  city  to  Ilrs.  filler.    %r   letter  addressed  to  you  is 
herewith  returned. 


Sincerely  yours, 


CITY  ATTOHT 


Board  of  Public  ..orks. 


(1) 
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Feb.   14th,   1938. 


SUBJECT:      Indemnity  Insurance  for  Superintendent 
of  San  Franc  is  oo  Hospital. 


Dear  Sirs: 

I  am  in  receipt  of  a  letter  from  Dr.  ,/illiam  C. 
Hassler  asking  that  your  Honorable  Board  be  advised,  whether  or 
not  the  Department  of  Public  Health  oan  carry  insurance  to 
indemnify  the  Superintendent  of  the  San  Francisco  Hospital 
against  olaims  for  damage. 

OPIHIOH. 

On  more  than  one  occasion  I  have  been  called  upon 
to  answer  similar  questions  relative  to  other  departments,  and 
have  had  to  decide  them  adversely  to  the  department. 

In  the  conduct  of  its  hospital  the  city  Is  engaged 
in  a  governmental  function,  and  under  the  well  settled  principles 
of  law  a  municipality  is  not; liable  for  the  negligence  of  its 
servants  while  acting  in  such  a  capacity. 

See  UK  v.  SORREHSON,  179  Cal.  604;   PERKINS  v. 
B1AUTH,  163  Cal.  782;   and  especially  DAVIS  v.  BOARD  OF  REGENTS 
OF  UNIVERSITY  0?  CALIFORNIA,  66  Cal.  App.  693.    In  the  case 
last  cited  the  court  said: 

"The  maintenance  by  the  Board  of  Regents  of 
the  University  of  California  of  an  infirmary  for 
the  sole  purpose  of  safeguarding  and  protecting 
the  health  of  the  student  body,  constitutes  the 
exercise  of  a  duty  involving  governmental  func- 
tions in  the  highest  degree  and  is  authorized  by 
Art.  II,  Sec.  9  of  the  Constitution;  and  it  being 
in  no  sense  an  organization  for  profit,  the  imposi- 
tion on  each  student  of  a  small  infirmary  fee  does 
not  convert  such  governmental  funotion  into  a 
proprietary  one,  so  as  to  render  the  Board  of 
Regents  liable  in  damages  for  the  negligent  acts  of 
its  agents  and  servants  in  the  conduct  of  the 
infirmary,  .ihile  it  is  unfortunate  that  a  student 
at  the  University  of  California  should  suffer 
through  the  negligence  or  misoonduot  of  the  physician 
intrusted  with  the  care  of  administering  the 
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affairs  of  the  infirmary  of  that  institution, 
and  the  condition  of  euoh  student  brought 
about  through  the  malpractice  of  such  physician 
is  a  great  hardship  on  him,  it  is  one  that 
cannot  be  remedied  by  giving  him  damages  at  the 
expense  of  the  institution,  but  he  is  left  to 
his  remedy  against  those  through  whose  fault 
he  was  injured." 

Therefore,  in  view  of  the  fact  that  the  negli- 
gence of  the  Superintendent  of  the  Hospital  would  create  no 
liability  against  the  city,  1he  city  cannot  insure  against  it, 
and  for  the  same  reason  cannot  pay  for  insurance  which  would  be 
solely  for  the  benefit  of  the  employee. 

In  view  of  the  foregoing  you  are  advised  that 
you  cannot  at  the  expense  of  the  city  carry  insurance  which  would 
be  solely  for  the  benefit  of  the  Superintendent  of  the  Hospital. 
I  realize  that  in  many  cases  claims  are  made  on  persons  occupying 
positions  similar  to  your  Superintendent,  which  are  without 
merit,  and  the  Superintendent  must  defend  against  them,  but  in 
the  instant  case  this  is  one  of  the  penalties  of  the  position. 


Sincerely  yours, 


CITY  ASTOimSY, 


Board  of  Health. 


(1) 
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Feb.   17  th,   1928. 


SUBJECT:     Application  of  Italph  Georges  for 
Tension  under  31ind  Pension  Act, 


Dear  xliss  ^chenic: 

I  am  in  reoeipt  of  your  request  for  an 
opinion  as  to  whether  or  not  one,  Ralph  Georges,  a  blind 
person,  is  entitled  to  receive  aid  from  the  City  and  County 
of  San  Francisco,  pursuant  to  the  provisions  of  the  31ind 
Pension  .act  of  the  state  of  California. 


QPIHIOH. 


It  would  appear  from  the  correspondence  which 
you  have  forwarded  to  me,  that  in  1924  Kr«  Georges  was  a  resi- 
dent of  Alameda  County,  and  that  he  came  to  3an  Francisco  in 
April  1925,  and  after  a  short  period  of  time  returned  to 
Alameda  County,  and  in  January  1926  returned  to  ian  Francisco, 
where  he  has  maintained  his  home  ever  since.   lmost  immediately 
upon  his  arrival  here  he  made  application  to  various  charitable 
organizations  for  relief,  which  applications  were  granted.   I 
mention  this  latter  fact  merely  to  show  that  at  the  time  Mr. 
Georges  moved  to  San  Francisco  from  ;J.ameda,  that  he  was  in  such 
a  condition  as  to  be  classed  as  an  indigent  person,  and  could 
have  made  claim  against  the  latter  county  to  be  supported  from 
the  County  indigent  fund.  However,  I  do  not  believe  that  this 
fact  is  pertinent  to  the  present  inquiry,  for  even  if  the 
applicant  was  an  indigent  when  he  came  to  Sua  Francisco,  this 
condition  would  not  prevent  him  acquiring  a  residence  here. 

Relief  to  the  Blind  is  provided  for  in  the  Aot 
of  1919  -(Stat.  1919  -  188).  This  aot  provides  for  the  levying 
of  a  tax  for  the  relief  of  the  needy  blind.  The  act  defines 
the  term  "needy  blind  person"  as  follows:   "A  needy  blind  person 
shall  be  construed  to  mean  any  person  who,  by  reason  of  loss  of 
eye  sight,  is  unable  to  provide  himself  with  the  necessities  of 
life,  and  who  has  not  sufficient  means  of  his  own  to  enable  him 
to  maintain  himself."   It  further  provides,  that  a  needy  blind 
person  in  order  to  reoeive  relief,  must  be  a  resident  of  the 
county  for  one  year  next  preceding  the  date  of  the  application 
made  to  the  Board  of  Supervisors  for  relief. 
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It  may  be  true  that  if  Mr.  Georges  was  an  Indigent 
at  the  time  he  took  up  his  residence  in  San  Francisco,  he  would 
"be  entitled  to  obtain  relief  in  Alameda  County  under  the  Pauper 
Act,  but  it  appears  to  me  that  the  Blind  Act  to  some  extent 
supersedes  the  first  mentioned  .act  and  provides  for  relief  to 
those  afflicted  in  a  certain  way,  and  this  being  the  case  those 
who  come  within  the  provisions  of  the  last  named  <ict  are 
entitled  to  relief,  irrespective  of  the  fact  that  they  might 
also  be  eligible  for  relief  under  the  former  -  it  being  under- 
stood that  relief  granted  under  one  would  preclude  it  being 
granted  under  the  other. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  if 
LIr.  Georges  was  a  resident  of  San  Francisco  for  a  year  preceding 
the  date  of  his  application  for  relief,  and  that  by  reason  of 
his  blindness,  is  unable  to  provide  himself  with  the  necessities 
of  life,  and  has  not  sufficient  means  of  his  own  to  maintain 
himself,  that  he  is  entitled  to  such  relief  as  the  Board  may 
provide  in  such  oases. 


Sincerely  yours, 


CITY  ATTORNS!". 


To  Miss  Sugenia  Sohenlc, 
Widows'  Pension  Bureau. 
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February  £4,1. 


UBJJC'i':  Maggie     lley,  ,et   in  width 

may  be   used  to  lijht  and  vent 
rooms  la     otel,  on  corner  of 
Ma,.;gie     lley  and  -ones     treet, 
under  provisions  of     tate 
•using   Act  of  '"  lifornia. 


ear     irs: 


I  have  at  hand  your    isolation  do.U0,747  tries), 

requesting  an  opinion  as  to  the  legality  of  your     ocrd  grant  1j 
permission  to  use  Begjgls     lley,   a  public  alley  ten  feet  in  width, 
for  the  purpose  of  venting  and   lighting  hotel  rooms,    in  a  proposed 
building  on  lot,   corner  toggle    aiey  and  Jv.  .reet,  under  the 

provisions  of  the    State   Housing    .et  of  (aiifornia. 


H*  8t  *f  California,    '  uuutea  19£g,  .er 

.566,   provides  for  the    location  of  windows,   in  thv   following  1,  o: 

"In  overy  bui Luing  hereafter  ereoted,  every 
living  room,  bedroom,  guest  » 
shall  have  a  v,indow  or  windows  of  the   area 
horolha,"ler  required,   opening  directly  onto 
a  street,  public  alley,   or   a  yard  or  court 
•f   U  olons  specified  in  ,d 

located  on  the  sane  lot.   *  t  *  J   ?•», 

It  is  noted  that   the  generic  term  "building"   is  used 
In  the  above  quoted  section,  and  a  reference  to   Section  10,  p  iph 

10,  defines  the  term,   as  follows: 

"    'Building'   Is  an  apartment  houee,  h  tel 

or  dwelling  as  the   case  may  be  or  a  comb  ins.  t  ion 

of  any   two  or  more  such  bullrings." 

"Hotel" ,  thus  falls  within  the  categoric  expression 
'building",  *nd  oueh  being  the   ease,  hotel-room  windows,  must  open 
directly  onto  a  street,  public  alley,   etc.,  as  above   indicated. 


i'he 


,ct  in  section  10,  paragraph  40,  states  a  street  to  be 
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*  'Street'  is  any  public  street,  publio 

ey,  thoroughfare  or  pv  rk  having 

a  painiiHum  width  teen   feet,  measured 

from  the    'front  of  lot'   to   tfee   opposite 
'front  of  lot1,   ;  nd  which  shall  have     een 
dedicated  ov     eeded  to  t         abllo   for 
public  use." 


iMU 


but  nowhere  In  said  &et  is  H Public  alley"  defined. 

Under  the  legal  principle  "Expreesio  unius  est  exoluelo 
alteruis" ,  (the  expression  of  one  thing  is  the  exclusion  of 
another,)  a  publio  alley  less  than  sixteen  feet  in  width  is  not 
&  street,  under  the  provisions  of  the  Housing  ct,  but  remains 
in  its  intrinsic  nature  a  publio  alley. 

As  Maggie  Alley  is  a  publio  alley,  and  not  being 
restricted  in  the  Act  because  of  its  width,  it  may  be  used  for 
the  purposes  indicated  in  your  request,  and  you  are  so  ad-vised. 

Respectfully, 


City  ttorney. 


BO-BD  OF  JUBLl 


• 
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Mar.    5th,   1928. 


SUBJ30T:      Shrimp-Drying  Plants  in 

Light  Industrial  Districts. 


Dear  Sir: 

Your  request  for  an  opinion  concerning  whether  or 
not  shrimp-drying  plants  may  be  maintained  in  light  industrial 
districts,  is  at  hand. 


OPES  I  OH. 


Section  6  of  ordinance  So.  5465  (Zoning  Ordinance) 
does  not  specifically  prohibit  shrimp-drying  plants.  The  only 
basis  upon  which  they  could  be  excluded  would  be  under  sub- 
division 27  of  Suction  6,  v/hioh  provides  as  follows:   "Those  uses 
which  constitute  a  nuisance,  or  whioh  may  be  noxious  or  offensive 
by  reason  of  the  emission  of  odor,  dust,  smoke,  gas  or  noise. ' 

If  subdivision. 27  were  to  be  construed  as  applying  to 
every  industry  from  which  odors,  dust,  sstoke,  gas  or  noise  might  be 
emitted,  practically  every   industry  usually  permitted  in  a  light 
industrial  district  would  be  prohibited,  but  subdivision  27  applies 
only  to  those  businesses  wherein  the  odor,  uust,  smoke,  gas  or 
noise  is  definitely  noxious  or  offensive.  For   instance,  bakeries, 
meat-markets,  delicatessen  stores,  and  similar  establishments  have 
odors  attaehed  to  them,  but  to  the  ordinary  person,  such  odors  are 
not  particularly  offensive,  a&4  yet  they  might  be  offensive  to 
certain  individuals. 

la  ordinance  must  be  construed  to  accord  with  the  views 
of  the  body  enacting  the  ordinance  at  the  time  it  was  made 
effective,  as  was  said  in  the  case  of        v.   I   R,  139  H.Y. 
93;  34  If.  $«  765,  in  construing  a  restrictive  covenant  against  use 
of  premises  for  an  offensive  trade,  it  is  to  be  supposed  that  the 
parties  had  in  mind  not  "any  business  which  might  be  offensive  to 
a  person  of  a  super-sensitive  organization,  or  to  one  of  a  peculiar 
and  abnormal  temperament,  or  to  the  small  class  of  persons  who  are 
generally  annoyed  by  sights,  sounds  and  objects  not  offensive  to 
other  people",  but  "ordinary,  normal  people";  and  that  they 
"meant  to  prohibit  trades  and  business  which  would  be  offensive  to 
people  generally,  and  would  thus  render  the  neighborhood  to  such 
people  undesirable,  as  a  place  of  residence."  The  latter  portion 
of  this  cuotatlon  brings  out  the  question  of  what  would  be 


. 
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offensive.  The  query  therefore,  is  one,  In  the  instant  ease, 
of  who  would  be  offended  by  the  noxiousness  or  offenaiveness  of 
the  industry*  beeause  of  odors,  dust,  smoke,  gas  or  noise. 
If  there  is  no  one  to  be  offended,  of  course,  the  question  of 
offensiveness  or  noxiousness  oould  not  arise. 

The  industry  unquestionably  does  not  constitute  a 
nuisance  per  se,  therefore  the  only  point  to  consider  is  whether 
the  business  causes  noxious  or  offensive  emissions  of  odor,  dust, 
smoke,  gas  or  noise;  and  whether  anyone  is  injuriously  affected 
by  same.  If  no  one  is  affected  by  the  emission  of  odor,  dust, 
smoke,  gas  or  noise,  there  can  be  no  noxiousness  or  offensiveness. 

It  Is  my  opinion,  therefore,  that  the  industry  should 
be  placed  in  the  light  industrial  zone,  unless  it  can  be  shown 
that  the  odor,  dust,  smoke,  gas  or  noise  from  the  same  is 
offensive  or  noxious  to  people  residing  or  doing  business  in  the 
locality  in  question.  Perhaps,  the  best  way  of  ascertaining  this 
is  to  make  inquiry  of  people  located  within  several  hundred  feet 
of  the  proposed  business,  to  obtain  their  views.   of  course,  it 
is  understood  that  the  shrimp -drying  business,  as  well  as 
practically  all  lines  of  business,  if  improperly  conducted,  would 
come  within  the  classification  of  noxiousness  or  offensiveness, 
but  it  must  be  presumed  that  legitimate  business  enterprises  will 
be  properly  and  lawfully  conducted.  If  they  are  not,  the  remedy 
to  be  pursued  against  them,  would  be  their  abatement  as  a  nuisance. 


Respectfully, 


CITY  AT TORT 


Chief  Building  Inspector. 

(3) 
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March  26,1928. 


:JUBJ  XJT:   Division  of  the  Death 

Benefit   left  by  Thomas  M. 
Smith  between  hie  Nominated 
Beneficiary  and  v/idow  where 
Community  Property  is  Involved,. 


Gen tie men t 

Your  communication  of  the  sixth  instant  is  received 
requesting  an  opinion  as  to  the  proper  division  of  the  death 
benefit  left  by  Thomas  M.  Smith,  under  the  terms  of  the  California 
Community  Property  Laws,  where  the  facts  are  as  follows: 

Beoedent  beoams  a  member  of  the  Retirement  System,  on 
il  1,1922,  while  single,  and  at  that  time  named  his  sister,  Mary 
Smith,  as  beneflsiary. 

On  March  £2,1926,  decedent  married  Mary  Theresa  Boidy,  and 
who  is  now  his  widow. 

Thomas  M.  Smith  died  on  January  26,1928,  and  at  the  time 
of  his  demise  iiary  Smith,  the  sister,  was  still  the  beneficiary  of 
the  death  benefit. 


OPINION. 

The  Contributions  paid  into  the  Retirement  System  are 
deducted  from  the  earnings  of  the  employees,  and  thus,  the  aggregate 
of  the  contributions  with  interest,  paid  into  the  system  between 
April  1,1922,  and  March  £2, 1926  inclusive,  is,  under  the  provisions 
of  Section  162,  Civil  Code,  separate  property,  and  the  sua  of 
contributions  with  interest,  paid  into  said  system  for  the  tins 
from  .arch  22,1926,  to  January  26,1928,  the  marital  period,  is, 
under  the  terras  of  Section  164,  Civil  Code,  community  property. 

As  membership  in  the  retirement  System  necessitates 
payment  by  the  member  of  a  monthly  contribution  into  its  fund  from 
salary  earned  by  the  member,  the  nature  of  such  contribution  is 
determinative  of  the  character  to  be  impressed  upon  the  death 
benefit  consisting  of  the  aggregate  contributions  with  interest 
made  by  the  decedent  and  a  sum  calculated  upon  the  basis  of  six 
months  earnings  enjoyed  by  the  member  immediately  preceding  his 
death. 
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We  have  seen  above  that  two  Kinds  of  property  ontere^.  into 
the  contributions;   one  separate,  the   other  community.     rh&t  feeing 
the  case,  under  the  authority  of  In  He   ^ebb  llyr.   Prob.  93,    (whioh 
lays  down  the  doctrine  that  v^here  a  decedent  has  paid  the    first 
third  of  the   amount   of  premiums  on  a  policy  of  insurance  out   of 
his  earnings  before  marriage,  and  the  remainder  from  those  made 
subsequent  thereto,  one-third  of  the  proceeds  of  the   policy  belong 
to  his  separate  estate   and  the  remainder  to   the   community  erty) 

the  six  months1   salary,  as  a  death  benefit,   is  to   be   divided   into 
separate  and  community  property  in   the   same  ratio  as  the   accumulated 
contributions  are  divided  into  separate   and  community  property,  as 
above  outlined  in  paragraph  one  of  this  opinion. 

i'he  question  which  then  arises  is  whether  the  beneficiary 
can  participate  in  thu  property  impressed  with  the   community  interest! 
there  being  no  doubt  about  the  beneficiary's  right   to  demand  the 
separate  property. 

Under  the   following  decisions  a  designation  by  the   husband 
of  a  beneficiary  community  property  is  not     void,  but  merely 
voidable,   and  upon  the   death  of  the  husband  the   property  rests  in 
the   donee  subject  to  a  revocation  as  to  one-half  of  tke   property 
by  the  wife. 

BUl'JllLili  v.   PAOI  .    0. 

198  Ual.    91; 

.     .co.  v.  .r, 

60  Cal.  .  p.   602| 

,    68  Cal.   „pp.    732. 

The  wife,  Lira.   Uury  T.   Smith,  having  demanded  the  property 
belonging  to  her  is  entitled  to  one -half  of  the   community  property, 
and  the  beneficiary,  Mary  i'mith,   is  entitled  to  the  other  half  of 
the  community  interest, together  with  all  the   separate  .rty. 


Respectfully, 


City  .:  ttorney 


BOivKD  OF  ABKIBI    1  . 
SAH  ISCO 


Lornar 
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Kar.  £9th,  1928. 


SUBJT2CT:  Hetch  Ketohy  Bond  Funds  to  be  Used 
Only  for  Purpose*  Authorised. 


I  have  before  me  the  following  recent  communication 
from  the  Clerk  of  ^our  Board; 

"The  Board  of  Public  -orks  has  recommended  to 
the  Board  of  ouperviaors  that  iloscow  street  between 
Amazon  and  France  -venues  be  improved  b;,    ..ing  and 
paving  under  public  oontraot.  One-half  the  cost  of 
this  improvement  will  be  borne  by  the  City  due  to  the 
fact  that  it  fronts  on  the  ..uaazon  Reservoir  site  of 
the  Hetoh  P.etohy  project. 

The  Committee  on  treets  and  Commerelal 
Development  requests  your  opinion  on  the  question 
of  paying  the  cost  of  the  City's  portion  of  this 
work  from  iloteh  ketohy  Bond  funds,  as  it  is  their 
desire  that  this  be  done." 

I  am  compelled  to  answer  the  question  in  the  negative. 

Jeotion  10,  article  XII  of  the  Charter  contains  the 
following  language: 

"The  prooeeds  of  any  sale  of  bonds  shall  be 
placed  in  the  treasury  to  the  credit  of  the  proper 
fund,  and  shall  be  applied  exclusively  to  the 
purposes  and  objebts  mentioned  in  the  ordinance 
authorizing  their  use  until  such  objects  are  fully 
accomplished,  "etc.  '! 

It  seems  quite  evident  from  the  above  language  that  the 
prooeeds  from  the  sale  of  the  tie  ten  'etchy  bonds  must  be  devoted 
exclusively  to  the  objects  and  purposes  mentioned  in  the  ordinance 
authorizing  their  issue  until  such  objects  are  fully  accomplished. 

Turning  now  to  the  language  of  ordinance  IIo.  6326 
(Hew  Series),  under  which  said  bonds  were  authorized,  I  find  the 
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objects  and  purposes  of  said  bonds  set  forth,  as  follows: 

"To  incur  a  bonded  debt  for  the  City  and 
County  of  San     cisco  in  the  amount  of  Ten 
million  Dollars  for  the  purpose  of  the  acquisi- 
tion and  construction  of  a  public  utility, 
to-wit:  a  serieB  of  aqueduct  tunnels  to  be 
constructed  in  the  Sierra  Nevada  Mountains, 
Tuolumne  County,  tate  of  California,  and  in 
the  Coast  .unge  fountains  in  :an  Joaquin  and 

laraeda  Counties,  ,tate  of  California,  and  the 
rights  of  way,  structures  and  appurtenances 
incidental  thereto,  to  bo  used  us  s.  part  of 
the  Lake  ileanor  Tuolumne  System,  also  iaiovm  as 
the  Ketch  :iotchy  'rojeot,  for  the  conveying  of 
water  from  the  Tuolumne  River  and  its  tribu- 
taries to  thu  City  s&A  County  of  Ztm     rancisco 
for  the  use  of  said  City  and  County  and  its 
inhabitants," 

I  cannot  construe  the  payment  of  the  cost  of  the 
city's  portion  of  the  proposed  street  work  to  be  done  as  indicated 
herein  as  falling  v/ithin  the  scope  of  any  of  the  purposes  recited 
in  said  ordinance. 

In  my  opinion,  therefore,  the  cost  of  the  City's 
portion  of  the  proposed  street  improvement  work  to  be  done  cannot 
be  paid  from  ?lotch  letohy  bond  funds. 

Respectfully, 


CITY 


Board  of  Supervisors, 
Committee  on  Streets  and 
Commercial  Development. 


(7) 


! 


l/z 


March  E9,l*2fi. 


HJ  :CT:  Proposition  sb  to  Legality  of  Grant 
to  Directory  Information  do.  of  an 

^elusive  Permit  to  Install  Directories 
on  r  t  re  et -marker  standards,  by  the 
Board  of    rvisors. 


Gentlemen: 


Your  communication  of  February  4th  requesting 
inion  as  to  legality  of  exclusive  grant  to  >ireotory  Information 
Company,  Ino.  of  Oakland,  to  install  directory  survioe  instruments 
on  street -marker  standards,  by  the  Board  of  upervisora,  is  at 
hand,  and  I  outline  my  c     ination  in  regard  to  same  in  the 
f o 11 o  n in  language • 

OPINIOH 

Under  the  provisions  of     rticle   II,  Chapter  II, 
Section  1,   subsection  E,   of  th  ItJT  and  County 

Of  !  an  iranoleco,  the  regulation  and  control,   for  any  and  every 
purpose,   o      .J  is   streets  and  eidewalkB  of  the   City  are  within  the 
power  oi  ard  of  l.uper.ieors,  except  us  to   certain  Matte*! 

not  pertinent  to  the  proposition  under  consideration. 

,&  that  p;  ri  r  grant  of  power  to   the  Hoard  of 

Supervisors  is  restricted  to  authorisation  for  purposes    I  re 

in  their  re  and  use  intrinsically  public,  and  not  of  a  purely 

private  kind* 

Your  inc  airy  U  fully  and  very   :>xpll  itly  answered 
by  the   opinion  rendered  by  f&MV  City    .ttoxney,  ^eroy  V.   Long, 
Esq.,  under  date  of  January  19,1914,  reported  at  page  50.,, 
opinions  191' -1916. 

The  proposition  there  discussed  was  the  legality 

of  the   issuance  of  a  permit,  by  the  Isors,   for 

the  purpose  of  advertising  on  the  raun$oipa,l  waste   cans.     The 
©pinion  adopted  for   itt?  Act ermine tiwe  basis  a  decision  rendered 
in  tho   case  of  State  ex  rel.   Felt  vs.   City  of  : I.   ouis,   t         -ed 
in  61     .    .   Reporter,   658, et  sea..,  which   involved  the   1  Lty  of 

a  permit   for  .'iviltsge  of  placing  advertisements  on  cans  to 

be   furnished  by  jrraittec  ood  an  the  public   streets, 

t  Court  deteifained  public   a  a  and  sidewalks  can  be,   *••* 

only  for  truly  public,  and  not   for  pri  • 


Her*,  as  there,  the  Kajor  purpose  desired  to  be 
effected  by  the  issuance  of  tlr.-  permit  is  to  use  the  streets 
for  advertiein.  ,    -arely  private  and  collateral  enterprise,  even 
though  the  directory  feature  outlined  in  your  letter  raay  possess 
certain  quasi-public  benefit. 

You  are  therefore  advised  that  no  permit  either 
exclusive  or  general,  can  to   .  ited  by  your  board  lor  the  character 
of  business  outlined  in  your  request. 


He  spoct fully, 


City  ..ttorney. 


TOBLIC  W2  ,J*D  PUBLIC OT  COMMITMli 

BO  RVI!  0.. 


2/3 


March  !  0,1; 28. 


SUBJECT:   Does  License  Ordinance  Nq.5132   (M.S.) 
Render  Owner  ar  Leasee  of  Apartment 
House  Liaole  lor  Tax. 


Dear  Sir: 

I  a»  in  receipt  of  your  note  of  the  14th  instant 
enclosing  letter  from  a  lessee  of  an  apartment  house  which 
inquires  whether  the  lessee,  under  a  provision  of  lease  tha^. 
"all  taxes  and  insurance  shall  he  paid  "by  the  said  lessor" 
is  liable  under  Section  12,  of  License  Ordinance  No. 5132 
(Hew  Series),  for  apartment  house  license  tax,  or  is  the 
owner,  the  lessor,  liable  for  the  payment  of  same, 

OPINION. 


It  Is  not  the  provinoe  of  the  Tax  Collector  to 
interpret  the  provisions  of  contracts  entered  into  hot-eon 
private  parties  as  here,  hut  he  is     to  collect  the  tax  from 
the  person  who  under  the  law  is  required  to  It,  and  let 

the  persons  to   the  agrttaent  work  out  their  own  peculiar 
problems. 

License  Ordinance  No*5132   (New  .eries)   is  a  revenue 
ordinance  and  is  directed  at  the  imposition  of  tux-s  upon 
business  professions,  callings,  etc*     The  business  under 
question  at  this  time  is  the  conduct  of  an  apartment  house,  and 
from  the   language  used  in  the  letter  submitted  it  cannot  be 
ascertained  who  is  operating  the   said  place. 

You  are   advised  that  the     erson  conducting  the 
apartment  house  as  a  business  is  the  one  who  must  pay  the 
license  tax. 

Respectfully, 

CITY 
By 

Assistant  City  atttrnty* 


SAX  COLL 


.■>■ 


, 


J'Y 


April  fc,1928. 


SUBJiiCT:     Power  of   .  oard  of  Supervisors 

to  'iranefer  Unused  School  iands 
for  other  Purposes,  without 
Permission  of  B  ard  of  Education 
y.nd  without  Payment   to     oord  of 
Education  for  Bame. 


Dear  Sir: 

I  am  in  receipt  of  your  letter  of   setruary  £1,1928, 
requesting  opinion  on  the   following  propositions: 

"a.     Has  the  Board  of  Supervisors  the 
power  to  transfer  unused  lands  for  other 
public   uses     ithout   the  permission  of  the 
Board  of  Education,   specifically 

b.     Has  the  Board  of  Super- irors  the 
power  to  take  over  the  unused  cciiool  lands 
in  the    Sunset    -  istrict  "between   ihirty-aiicth 
and   xhirty-seventh    .venues   for  boulevard 
purposes,  as  authorized  by  the-  people  at 
the  recent  bond  eleotion,  without  paying 
th  ru  of  education  for   the   same;  par- 

ticularly in  view  of  the   fact  that   tho  Board 
of   Sduoation  has  no  tMBirt Ifflrfli  U3e   for   these 
school  lots  between  1'hirty-sixth  and  'Shirty- 
seventh  ^venues?  " 


OPUJIOff 


Under  the  provisions  of  our  Charter,  article  VII, 
Cha  ter  III,  section  6,  the  Board  of  Education  is  granted 
the  power,  "to  receive,  to  take  on  lease  and  to  hold  in 
trust  for  the  City  and  County  any  real  estate  belonging 
to  or  claimed  by  the  school  Department ,"  which  means  that 
the  said  Eoard  is  empowered  to  control  the  acquisition, 
holding,  and  disposition  of  real     ,rty  impr-csi-ed  with 
use  for  school  p.x-oses. 

Such  being  the  case,  your  first  query  must  be 
answered  in  the  negative. 

Your  second  problem  necessitates  an  inquiry  into 
the  means  by  which,  and  purposes  for  which  the  property 
in  question  was  ace aired. 

i'he  historical  background  of  the  property  now 


held  by  the  Board  of  ducat ion,  In  the  Sunset  District  between 
i'hirty-sixth  and  i'hirty-seventh  venues,  discloses  that  the 
Committee  on  Outside  Lands,  in  the  year  1868,  reported  to  the 
Board  of Supervisor 8,  its  recommendations  for  the  reservations 
of  land  for  public  uses,  which  sugf est ions  were  finally  aocepted 
by  the  said  Board  through  Order  1/0.023,  passed  July  20,1868, 
(See  Municipal  Reports  1867-68  pp.ub9-o7b.) 

The  legal  result  of  the  action  of  the  .  oard  of 
Supervisors  in  its  acceptance  of  the  reservations  is  that  the 
property  reserved  for  school  purposes  became  impressed  with 
that  particular  character,  and  so  being  passed  to  the  jurisdiction 
of  the  Board  of  flucation,  when  our  Charter  was  adopted. 

Section  11,  Chapter  II,  /.rticlo  II,  o?  the  Charter, 
plaoes  in  the  hands  of  the  Board  of  ducat  ion  the  initiative  as 
to  sales  of  land  reserved  or  dedicated  for  school  purposes,  and 
if  sales  are  effected  of  such  property  the  proceeds  must  be  used 
for  purchasing  school  sites* 

ri!he  property  in  '  uestion  cannot  be  taken  over  by 
the  Board  of  Supervisors,  without  authorization  of  the  Board  of 
education,  and  i     en  over  by  that  indium,  there  uust  t>e  a 
consideration  for  the  same,  otherwise  xhe  Board  of  Jduoation 
would  be  violating  the  provisions  of  their  trust. 

Respectfully, 


City  Attorney. 


BOARD  OF 


If 


^pril  6,19 


U  :C£:   or.:  Oating  Lting 

patronage  in  Front  or     epots, 
IteiTy,  eto. 


Ir^: 


Your  request  for  an  opinion  whether  ->r  not    --uotion 
46  of  Ordinance  tfo.6979   C*ew       rles),    proh 

of  an  exclusive  contract  by  ihu   ..outhom     aoific  Company  to  the 
Yellov,  »pejggf  to     olieit      itranuge  upon   their  rty 

has  been  received  by   this   office. 

UflOH. 

;tion  46  of  Ordinance  So. 6979    (New     erics), 
reads  a  a  follows: 

"It  shall  be  unlawful  for  any  runner 
or  soliciting  agent ,    :>r  drirer  or 
motoiraien  of  any  public  vehicle   icr 
hire,   to  soil -it     atron-ige   in  front 
of  any  entrance,  exit  or  gangway  of 
any  feny  landing,  whirf,  depot,  theate.  , 
circus,  hell  or  other  plaee  where  people 
are  assembled,  within  twelve   feet  thereof, 
or  within  twelve  feet  ol  the   lis  said 

entrance,  exit  or  gangway  produced  twelve 
feet  from  the   fro- 1    thereof." 

{1}     She   intent  of  the   foregoing  : rdlnanee  appears 
to  prohibit  the  soliciting  of  nage  in  front  of  any  ent  , 

exit  er    gangway  of  any  depot;   or  within  twelte   feet  th  i   of. 

ithln"  twelve  feet  thereof,  etc.   in  my  opinion  clearly  refers 
to  the  entrance,  exit,  or  gangway  of  said  depot  end  cannot  be 
said  to  include  the   or i vat-  >rty  of  the        ilroad  Company, 

bat  the  language  of  the   Orainan^e     would  indicate,  that  a  lino 
could  be  drawn  parallel  to   the  property  line  at  a  point  distant 
twelve  feet  from  Bald    >ro   arty  line  but  no  person  eou  Lt 

patronage  between  said  line  and  t  oporty  line   of  the  .ailroaA 

Company. 

She  phrase  "within  the  limits  of  two  miles  thereof", 
in  ■  city  ordinance  making  it  unlawful  for  any  one   to   sell 
intoxicating  liuors  within  th*   limits   OJ    two  miles  03    I  ty, 

dees  not  raean  within  the   city,  but  within  ft  two-wile  lirait 
without   the   city. 

Territory     v.   aoberteen  92  ^ae. 144,146. 


ma  mh    .--J 


It   is  my  conclusion  from  the   language  of  the  foregoing 
authority  that   Section  46  of    irdinance  6979    (New  Series)  purports 
to  prohibit  the   soliciting  of  patronage  within  a  distance   of 
twelve   feet  outward  from  the  prooerty  line   of  the  Railroad  Company 
and  cannot  be  construed  to  prohibit  said   soliciting  in  or  upon 
the  private  property  of  said   company. 

(2)      To  prohibit   the   solicitation  of  patronage   for 
taxicab   service  in  or  upon  the   private  property  of  the  Southern 
Pacific  Railroad  Company  would  deprive   the   company  of  the  use  of 
its  property  which  could  not  be  done  without  compensation  for  to 
do   so  would  contravene  the   constitutional  safeguard   intended  by 
the  provisions  of  the  Fourteenth  ...jmendment    io   the   Constitution 
of  the  United  States. 

The  United  States  Supreme   Court   o*  February  20,1928. 
decided  the   oase  of  Delaware, L.A  w.P.Co.   v.  Lorristown,   reported 
in  Supreme    :ourt  Advance  Opinions  1927-1928,   at  page  274.      This 
was  a  case  in  which  a  municipality  passed  an  ordinance  to  est?blish 
a  public  hack  stand  on  a  driveway  within  the   station  grounds, 
notwithstanding  the   fact  that   the    railroad  company  had   previously 
granted  an  exclusive  privilege   to  one    individual  to  maintain  a 
hack  stand  thereon.      In  that  case  the   Court   said  "Obviously 
.^J^A^oa^'s^^'operty  oannot  be  taken  without   compensation  for 
a^purpose  unc  mneoted     ith  its  "rail  transportation."  gh«  Court 
went  on  further  to  say  Ihit  pfivTTeges  gr^nTSoTTd  taxioab  companies 
was  such  an  unconnected  purpoer. 

Again  at  page  277   the    Court   said: 

"As  against   those  not  using  it   for 
the  purpose  of  transportation,  petitioner's 
railroad  is  private  property  in  every  legal 
sense.      The  driveway  in  auestion  is  owned 
and  held  by  petitioner  in  the    same   right   and 
stands  on  the   same  footing  as  its  other 
facilities.      Its  primary  purpose  is   to  pro- 
vide means  of  ingress  and  egress  for  patrons 
and  others  having  business  with  the  petitioner. 

?ut»   lf  *ny  g8**   of  the   land   in  th-    driveway 
is  capable  of  other  use  that  j^esno  f  ~TnT e  r  f  e  re 
with  the   discharge  oTTts  obligations  "as~"aT 
carrier^  petitioner  as _an  incident   of"iTs" 
ownership   and  in  ^rdelTTo  m^3ce"~7roiTt'""Tof 
Algelf  ass  a  rljpitHEo"  use  or  permiTTthers 
to  use   such  land  for  "any  Tawiful  purpose"." 
Donovan  v.  Pennsylvania  Co.    (50  L. lid. 199. 
26  Sup. Ct. Rep.    91)." 


■ 


It  is  my  .?  <inion  in  view  of  the   authority  above 
quoted  which  is   binding  upon  us  that   Section  46  of  Ordinance 
Hs.6979    (Uew  Series)   cannot  prevent   the    Southc.  cifio 

Company  from  entering  into  an  exclusive  contract  with  the 
Yellow  Checker  Cab  co«  or  any  other  cab  company  or  companies, 
granting  ti  It  or  them  the  privilege  of  soliciting  business 
in  and  upon  its  property.      If   the   ordinance  attempytd  to 
prohibit  the   execution  o     said  contract   it   would  contravene 
the  provision  of  the   Fourteenth  ;«_mendiaunt   to    I  institution 

in  that   it  would  be  a  taking  of  private  property  without 
compensation. 


^pectfully, 


Gitj  i.ey. 


oy  polic 


3'  (o 


Apr.   9th,   1928. 


SUBJECT:      Rehabilitation  of  Infective   Children, 

Superior   Court's  Connection   therewith. 


Dear  Jir: 

I  am  in  receipt  of  your  coraauni cation  of  recent  date, 
relative  to  the  opinion  I  rendered  you  under  date  of  January 
3rd,  1928,  with  reference  to  the  subject  of  the  "rehabilitation 
of  defective  children",  and  aore  particularly  to  Chapter  590, 
Statutes  of  California,  1927. 

You  attach  to  your  communication  a  letter  received 
from  Hon.  J.  C.  Astredo,  Chief  Probation  officer,  in  which  he 
requests  my  opinion  regarding  the  superior  court's  right  to 
determine  the  ability  of  parents  and  a  guardian  to  appropriately 
meet  the  needs  of  defective  children. 


OPINION. 


Your  attention  is  direoted  to  my  previous  opinion 
rendered  you  as  herein  stated  under  date  of  January  3rd, 

Section  2979b  of  the  Political  Code  in  part  provides: 

"Whenever  the  parents  or  guardian  of  any  .  .  . 
physically  defective  or  handicapped  person  (under 
the  age  of  eighteen  years)  shall  be  unable,  in  whole 
or  in  part,  to  furnish  for  such  child  or  ward,  resi- 
dent of  the  state,  necessary  surgical,  etc.,  and 

other  service, the  parents  or  guardian 

may  petition  the  superior  court  of  the  county 
wherein  such  parents  or  guardian  is  or  are  resident, 
for  a  certificate  setting  forth  such  fact,  and  if 
the  judge  is  satisfied  that  the  parents  or  guardian 
is  or  are  -unable,  in  whole  or  in  part,  to  furnish 
such  services  .  .  !  '.    ,  he  shall  issue  a  certificate 
to  that  eYTeot."  ~~~ 

It  ip  clear  from  reading  the  statute  that  the  matter  is 
discretionary  with  the  superior  court  judge  when  the  certificate 
under  consideration  should  be  issued,  and  sueh  accordingly  is  my 
opinion  and  answer  to  the  question  asked. 

Respectfully  yours, 
lealth  Officer. 

(7)  CITY  ATTORNEY. 


<d 


Z/7 


Apr.   14th,   1928. 


SUBJtJGT:     Requirements  Under  Garbage  Ordinanoe. 


Dear  Sire: 

Your  request  for  an  opinion  dated  March  21st,  1928, 
your  letter  of  jMarch  31st,  1928,  and  briefs  by  Anderson  & 
Johnson  and  Albert  Picard,  are  at  hand.   It  appears  from  your 
request  that  you  desired  numerous  questions  answered  concerning 
the  Garbage  Ordinanoe  of  the  City  and  County  of  San  Francisco. 
In  order  that  I  might  render  a  complete  opinion  concerning  all 
of  the  cuestions  advanced,  I  am  answering  the  ouestions  propounded 
in  the  brief  of  Albert  Picard. 


OPINION. 

rues ti on  1.  Has  the  Board  of  Health  power  to  grant  a  permit 
to  transport  refuse  through  the  streets  of  San  Francisco  without 
a  petition  signed  by  2C*/J  or  more  of  the  persons  using  refuse 
service  or  contracts  signed  by  them? 

Answer  to  question  1.  The  Board  of  Health  has  power  to  grant 
a  permit  to  transport  refuse  through  the  streets  of  : an  Francisoo 
upon  proper  application,  but  the  Board  may  refuse  to  do  so  if  the 
proposed  route  to  be  served  is  already  adequately  served  by  a 
licensed  refuse  colleotor.  The  portion  of  the  ordinance  concerning 
the  petition  accompanied  by  the  signatures  of  twenty  per  cent  of 
the  householders,  etc.,  has  no  connection  whatsoever  with  this 
phase  of  the  ordinance.   The  language  of  the  ordinance  regarding 
this  cuestion  is  plain  and  unambiguous.    3«e  Paragraph  4,  section 
4  of  Ordinance* 

Question  2.   When  aa  application  for  a  permit  is  filed  with 
the  Board  of  Health  accompanied  by  a  petition  signed  by  2GfS  of 
the  persons  using  refuse  service  within  any  specified  route  or 
routes,  is  it  incumbent  upon  the  Board  of  Health  to  ascertain 
whether  the  persons  signing  the  same  fully  understand  the  pro- 
visions thereof,  are  dissatisfied  with  the  other  refuse  collectors 
in  the  route  and  other  similar  information  or  is  the  sole  duty  of 
the  Board  of  Health  to  definitely  asoertain  that  2Cfb  of  such 
persons  using  refuse  service  have  actually  signed  said  petition? 

Answer  to  uestion  2.  It  is  mandatory  on  the  part  of  the 
Board  of  Health  to  grant  a  permit  if  2C>  of  the  householders,  etc, 


w 


. 
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2. 


have  signed  a  petition  or  contract  in  which  they  have  stated  that 
they  are  inadequately  served.   The  application  must  substantially 
follow  the  language  of  the  ordinance.   The  ordinance  does  not 
provide  that  the  Board  shall  ascertain  whether  the  persons  signing 
the  petition  or  contract  fully  understand  the  provisions  thereof 
or  are  dissatisfied  with  present  refuse  collectors.   The  ordinance 
merely  states:   "An  application  for  a  permit  must  be  granted, 
however,  by  the  said  Board  of  Health,  and  it  is  mandatory  on  said 
Board  to  grant  the  same,  when  it  shall  appear  in  any  said  application 
for  a  route  or  routes  by  a  person,  firm  or  corporation,  that  20 
or  more  of  the  householders,  business  «en,  apartment  house  owners, 
hotel  keepers  or  residents,  in  said  route  or  routes,  using  refuse 
service,  and  paying  for  sane,  or  obligated  to  do  so,  have  signed  a 
petition  or  contract  in  which  they  have  stated  that  they  are 
inadequately  served  by  any  refuse  collector  who  is  then  collecting 
refuse  on  said  route." 

Question  3.  //hat  character  of  signature  is  required  by  the 
persons  signing  said  petition? 

Answer  to  uestion  3,  Rubber  stamps  may  be  used  as  signatures, 
provided  the  user  thereof  intended  that  they  should  constitute  his 
signature.  There  is  ample  authority  to  this  effect. 

See  ifewell  vs.  Kogan,  3  Cal.  App.  248; 
'illiams  vs.  iioDonald,  58  Cal.  529; 
Pennington  vs.  Boehr,  48  Cal,  565; 
7  A.  L.  R.  672. 

A  corporation  signature  must  be  signed  by  the  corporation,  through 
an  authorized  officer,  for  example:   Jones  Corporation,  by  John 
Brown,  President.   A  partnership  signature  must  be  signed  by  one 
of  the  partners,  for  example:  Jones  &  Brown,  by  Thomas  Jones. 
A  person  doing  business  under  a  fictitious  name  must  sign  the 
name  of  the  business,  by  himself,  for  example:   Jones  Lunch  Place, 
by  Thomas  Jones,  Owner. 

uestion  4.  Must  said  petition  follow  exactly  the  language 
of  the  ordinance  or  is  it  sufficient  if  a  substantial  compliance  with 
said  ordinance  is  contained  in  said  petition? 

Answer  to  uestion  4.  '2he   petition  need  not  follow  exactly 
the  language  ox  the  ordinance.   It  is  sufficient  if  a  substantial 
compliance  with  the  ordinance  is  contained  in  the  petition.   Mowever, 
the  intent  of  the  language  used  in  the  ordinance  must  be  followed, 
for  instance,  if  the  petition  or  contract  stated  in  it  that  the 
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householders  were  inadequately  served,  or  have  been  inadequately 
served,  it  is  not  the  same  as  saying  that  they  are  inadequately 
served. 

Question  5.   If  a  person  or  persons  opposing  said 
applioation  upon  the  ground  that  insufficient  signatures  have 
been  obtained  and  state  that  they  were  at  that  time  serving  a 
number  of  persons  totaling  more  than  five  times  the  number  of 
signers  of  the  petition  and  present  to  the  Board  of  Health  a  list 
of  persons  which  they  are  so  serving,  is  that  list  private  property 
of  the  persons  presenting  the  same  or  does  it  become  a  public 
record,  and  in  the  latter  event  is  the  person  filing  the  applica- 
tion for  a  permit  entitled  to  oopy  said  list  and  checfc  over  the 
same  to  ascertain  whether  it  correctly  shows  the  number  of  persons 
using  refuse  service  in  the  route  or  routes? 

Answer  to  Cuestlon  5.  Any  list  presented  to  the  Board  of 
Health  upon  an  application  for  a  permit,  when  filed  with  the  Board, 
becomes  public  property  and  anyone  may  copy  it. 

See  Seotion  IS,  article  XVI  of  San  rranoisoo  Charter. 

uestion  6.  Just  who  or  what  is  a  person  using  refuse 
service  under  the  verbiage  of  said  ordinance? 

Answer  to  uestion  6.  The  aotual  user  of  refuse  servioe  is 
the  person  using  refuse  service  within  the  meaning  of  the  ordinance, 
for  the  reason  that  the  ordinance  states, those  "using  refuse  servioe 
and  paying  for  same,  or  obligated  to  do  so".   This  would  inolude 
landlords  as  well  as  tenants. 

"uestion  7.  Is  there  any  limitation  to  the  number  of  permits 
which  can  be  granted  in  any  route? 

Answer  to  .uestion  7.  There  is  no  limitation  to  the  number 
of  permits  which  the  Board  of  Health  may  grant,  because  the 
ordinance  states  in  it  that  the  Board  shall  grant  an  application 
for  a  permit,  but  may  refuse  the  same  when  the  route  proposed  is 
already  adequately  served  by  a  licensed  refuse  collector.   It  is 
therefore  mandatory  on  the  part  of  the  Board  to  grant  all  applications, 
tktJrlBa&-  the  Board  in  its  discretion  may  refuse  to  do  so  when  the  route 
proposed  is  already  adequately  served. 

Respectfully  .yours, 

Board  of  Health. 

CITY  ATTORNEY. 
(3) 
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.    16th,    1928, 


■J  Xlt     Abatement  of  Kuisances. 


Gentlemen : 


In  your  recent  letter  to  mo  you  state  that  a  protest 
has  been  filed  with  your  Committee  against  the  further  operation 
of  the  asphalt  plant  of  iaten  &  Cmith,  located  ~t  J18  Ooean 
Avenue,  and  you  request  that  I  advise  you  as  to  the  Jurisdiction  of 
your  Committee  in  the  matter. 

IOK. 

The  Board  of  supervisors  is  the  legislative  department 
of  the  City  ijid  Couaty  of  ->a   '•roneisco,  and  as  such  ha.?  euly  end 
regularly  passed  the  oning  Law  whioh  places  these  premises  in  the 
Kirst  nosidential  district,  and  the  asphalt  planl  o    .on  &  Smith 
is  therefore  a  non-conforming  use,  within  the  purview  of  the 
..oniiitf  Ls«« 

The  fact  that  the  asphalt  plant  has  b*en  in  operation  at 
said  premises  for  ■  long  period  of  time  would  not  give  it  a  le, 
right  to  remain  at  saio  plaee,  provided  the  district  ha*  so  changed 
as  to  make  its  continuation  a  nuisance* 

The  charter  of  the  City  and  County  of      raiicisoo,  in 
rtiole  X,  lection  3,  places  the  power  to  abate  nuisanoes  in  the 
Board  of  ?:ealth,  una  it  1b  my  opinion  that  euoh  protests  as  have  been 
filed  should  be  placed  before      oard  of  health,  and  t       rtment 
may  regularly  proeeed  in  the  matter,  and  if  it  is  determined  that 
such  asphalt  plant  is  a  nuisance  because  of  health  or  other  condi- 
tions, it  may  be  ordered  abated. 

Ky  answer  to  your  cuestion  as  to  the  Jurisdiction  of  your 
Committee  is  to  the  effect      your  Coruiittoo  has  no  jurisdiction 
to  abate  such  nuisance,  but  has  exha\Mited  its  Jurisdiction  in 

passing  the  zoning  Law. 


Respectfully  yours, 


. 


Health  Co ondt too, 
Beard  of  Supervisors. 
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CXi     tefund  ol    ..  .>•        |     by  Veteran 
.ersab&l  Property  v.hure 
not 
(John  J  ,  application 


Gentlemen: 

Tour  lot tor 
you  ruquest  ari  opinion 
appvovin 

the  ;vorld  ->©r? 

said  -jeraon  :o  t  fl3 

inability  occasioned 


tonth   In?  taut   1 
6  8  j.r  < 

.  refund  of  taxes  p. id  by 


Icvtt  for 

o  ,   i  lomunt   in 


exemption 
U.S. Veteran* e 


ived,  wherein 
it  tee 
of 
v;hore 


horn 
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ii 
ins  as  to  exemption 
private  owner shl]  . 


a*i  id   V 
fi«o«  ;>aymei 


iot  const ruction 
tnxes  on  property  held  in 


ue  en  rorisior  ;.ion  1:  ,  of    .rtlcle 

XIII,  of  the  ic-nstitution  oi   tiw      t  Lifornia,     hioh  le 

the  enabling  law,  -ant   as  to  1  of 

affldsvitf  .ption,  but,  the   l-.n.uu£C  o  , 

olitioal  Code  o  ifornia,   the  executory  law,  says: 

I lure  upon      -  y 

person  entitled  to  trueh  exemption  to  sake 
ffidavit  or  furnish  evidence  ired 

by  this  eeotion  between  the   first  Monday  in 

rat     onday  in  July  oi  each 
year  ahull  be  deemed  and   treated  as  a  wa Ivor 
of  auch  nfft-iription  by  euoh  person. 

fh»  ft  ota  involved  here  show  no  ooraplisnce  with   I 
provlrlorm  or  the  abeve  eeotion,     nd  ae  triet  construction 

oauit  apply,  ov«n  in  the   face  of  the   applic  I         lity  to 

present   tho  necessary  ottiteiasat,  you  i  re  advised  that  you  aaontt 

legally  make  the  re  fund  applied  for  isatter. 

'  ;?ect fully, 
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May  9th,  1928. 


SUBJECT:   School  Department  Budget, 


Dear  Sirs: 

I  have  your  request  that  you  be  advised  of  the  following 
matters  relative  to   the  school  Department  budget,   to  wit: 

1,  Is  it  necessary  to  include  the    ichool  department  budget  in 
the  budget  to  be  prepared  and  adopted  by  the   ioard  of  Supervisors 
in  conformity  with  Section  3  of  Chapter  I  of  /article  III  of  the 
charter? 

2.  In  the  preparation  and  adoption  of  the  budget  by  the  Board 
of  Supervisors,  must  they  include  in  it  the  amount  necessary  to  be 
paid  to  the   San  Francisco  City  Sknployees'   Retirement  ..ystera  to 
match  the   contributions  mads  by  the  employees  of  tuc   sohool 
Department  to  that  System? 


O^IHIQB. 

1.   On  Hay  85th  of  last  year  I  advised  the  Honorable  Board  of 
Supervisors  that  the  budget  of  the  school  Department  had  no  place 
In  the  budget  to  be  prepared  pursuant  to  the  provisions  of  the 
charter  above  mentioned.   The  conclusion  which  I  at  that  time 
reached  has  since  been  confined  by  the  Supreme  Court  in  the  case 
of  SSB.iRG  v.  BAPARACCO,  decided  on  September  12th,  1927. 

Vou  are  therefore  advised  that  the  budget  of  the  chool 
Department  need  not  be  included  in  your  charter  budget,  and  need  not 
be  filed  until  fifteen  days  before  September  1st,  at  which  time, 
under  the  ruling  of  the  supreme  Court  in  ssberg  v.  Badaraeoo,  it 
is  incumbent  upon  the  Bo&rd  of  Supervisors  to  levy  a  tax  which  will 
produce  the  amount  demanded  in  the  budget. 

2.  The  second  question  which  you  ask  arises  by  reason  of  the 
fact  that  all  employees  of  the  ichool  Department,  including  its 
teaching  force,  are  now  entitled  to  the  benefit  of  the  San  Francisco 
City  Employees *  Retirement  System.   Pursuant  to  the  charter 
provisions  and  the  Ordinance  enacted  by  virtue  thereof,  it  is 
the  duty  of  the  City  and  County  of  San  i'rancisco  to  contribute 
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Jointly  with  the  employee  to  the  Retirement  Fund,  and  after  a 
certain  number  of  years  service  the  employee  is  entitled  to  retire 
from  service  and  to  receive  an  allowance  or  pension  from  the  fund. 
This  pension  is  not  a  gratuity,  but  rather  a  portion  of  the 
compensation  which  the  employee  is  entitled  to  receive  by  virtue 
of  the  city's  contract  with  the  employee.   Jee  O'DSA  v.  COOK, 
176  Cal.  659,  where  the  supreme  Court  of  this  state  said:   "Where 
servioes  are  rendered  under  a  pension  statute,  the  pension 
provision  becomes  a  part  of  the  contract  of  employment  itself". 
Also,  U.  S.  v.  TELLER,  107  U.  5.  64,  where  the' supreme  Court  of 
the  United  states  announoed  the  following  principle:   "A  pension 
is  a  gratuity  only  where  it  is  granted  for  services  previously 
rendered,  which  at  the  time  they  were  rendered  gave  rise  to  no 
legal  obligation."   The  supreme  Court  of  Kew  York  in  llamitt  vs. 
Gaynor,  144  K.  Y.  Gup.  ISiiJ,  has  said:   "The  authority  to  grant  a 
pension  to  public  employees  who  have  been  incapacitated  after  long 
service  is  a  power  incidental  to  government,  and  hence  the  use 
of  public  money  to  pay  pensions  is  not  taking  the  property  of  the 
tax  payer  without  due  prooeos  of  law."   The  Supreme  Court  of 
Illinois  in  HUGHES  v.  TK     ,  106  I  .   .  431,  has  held  that  a 
pension  is  in  effeot  only  pay  witheld  to  induce  long  continued 
and  faithful  service. 

In  view  of  the  foregoing  authorities,  pensions  are  in 
reality  a  part  of  the  compensation  of  the  employee,  and  therefore 
it  is  the  duty  of  the  department  in  which  the  employee  is 
rendering  servioo  to  make  such  contributions  as  the  law  provides 
to  meet  that  pension,  ;jad  hence  you  are  advised  that  the  Board  of 
Education  should  include  in  its  annual  budget  such  amount  as  may 
be  necessary  not  only  to  mateh  the  contributions  of  its  present 
employees,  but  also  to  continue  in  force  the  pensions  of  such  of 
its  employees  as  may  have  been  retired  since  the  adoption  of  our 
oharter  retirement  system.   It  is  not  however  incumbent  on  the  Board 
of  Education  to  include  in  their  budget  any  6mount  for  the  payment 
of  the  pensions  of  those  teachers  who  retired  prior  to  the  teaohing 
ioree  of  the  School  Department  being  brought  into  the  Retirement 
System,  for  the  reason  that  while  these  persons  were  in  the 
department  our  Retirement  System  was  not  in  force,  and  therefore 
any  payment  due  to  those  coming  within  this  category  must  be 
provided  for  by  the  Board  of  Supervisors. 

ineerely  yours, 


CITY  ATTOm   . 
Finance  Committee. 
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May  23,1928. 

SUBJECT:  License  xax  upon  Stock  and 
Bond  Dealer  who  Consummates 
Purchases  and  Sales  at  home 
Office  outside  of  State,  hut 
who  conducts  Branch  in  San 
Francisco. (Federal  Security  Corp.) 

Dear  Sir: 

I  have,  for  an  opinion,  your  proposition  submitted 
at  a  recent  date  involving  the  legality  of  a  license  tax  under 
the  provisions  of  Ordinance  No.  5132  (Hew  Series)  upon  the  stock 
and  bond  business  conducted  by  Federal  Securities  Corporation, 
an  Illinois  corporation,  through  its  branch  office  in  ;  an  Francisco. 

From  your  communication  I  note  that  "Federal  Securities 
Corporation  is  a  corporation  organized  under  the  law  of  the 
of  Illinois,  and  maintaining  an  office  at  433  California  Street, 
San  Francisoo.  The  San  Francisco  office  sells  at  wholesale 
securities  which  have  been  underwritten  or  purchased  in  Illinois 
and  other  places  outside  of  California.  Orders  taken  by  the  San 
Francisco  office  are  subject  to  approval  "by  the  head  office  in 
Illinois  and  all  securities  shipped  from  the  head  offioe  to  the 
San  *ranoisco  office  are  sent  to  fulfill  orders  previously  obtained 
by  the  San  -crancisoo  offioe.  The  San  iranoisoo  office  does  not  buy 
securities,  nor  does  it  sell  any  securities  other  than  in  the  manner 
shove  described." 


OPINION. 

The  provisions  of  the  above  ordinance  applicable  to 
stock  and  bond  dealers  is  found  in  Section  88,  containing  the 
following  language: 

"Every  person,  firm  or  corporation 
engaged  in  the  business  of  buying  or 
selling  mining  stocks,  bonds,  State, 
County,  or  Municipal  stocks  or  "bonds, 
or  stocks  of  incorporated  companies 
or  evidences  of  indebtedness  of  private 
persons  or  of  incorporated  companies, 
directly  or  on  margin,  shall  pay  a 
license  as  follows" 

(then  follows  a  scale  by  which  the  license  is  to  be 
calculated  according  to  gross  commissions  or  profit.) 


x^s. 
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lt has  been  adjudicated  that  such  license  tax  provisions 
are  imposed  not  for  regulatory  purposes  but  solely  as  a  lource 
of  revenue  for  the  conuuot  of  municipal  and  county  government. 

In  Re  Johnson,  47  Cal.App.  465  (468-469)  Matter  of 
Application  of  Richardson,  170  Gal,  68, 

Such  being  the  case,  the  query  arises  whether,  under  the 
faots  as  above  outlined,  the  imposition  of  the  license  tax  would 
encroach  upon  the  power  reserved  to  Congress  under  the  provisions 
of  the  Federal  Constitution,  as  to  its  supreme  right  to  regulate 
and  control  interstate  commerce. 

As  the  proposition  you  submit  indicates  chat  the  San 
Francisco  agency  only  solicits  orders  for  purchase  and  sale  of 
stocks  and  bonds  held  by  the  non-resident  corporation,  its 
principal,  and  that  al L  such  purchases  or  sales  are  not  consummated 
until  accepted  by  the  home  office,  from  whence  the  instruments 
are  delivered,  the  transaction  takes  on  the  dignity  o£   interstate 
commerce. 

Robblns  v.  Shelby  County  Taxing  District 
ISO  U.S.  489;  SO  L.  M.694; 

This  case  involved  the  legality  of  a  license  statute  of 
Tennessee  imposing  a  tax  upon  one  Robbing,  engaged  in  selling 
articles  of  stationery  within  the  state,  for  an  organization 
with  headquarters  in  Ohio.  The  sales  were  effected  by  Robbins 
showing  to  his  customers  samples  of  the  goods  he  sold.  It  was 
admitted  that  the  statute  in  question  was  for  revenue  purposes, 
and  not  a  part  of  the  police  power. 

The  court  said,  in  part: 

"The  negotiation  of  sales  of  goods 
which  are  in  another  State,  for  the 
purpose  of  introducing  them  into  the 
State  in  whioh  negotiation  is  made, 
is  interstate  commerce.  A  Hew  Orleans 
merchant  cannot  be  t,.xed  there  for 
ordering  goods  from  London  or  Hew 
York,  because,  in  the  one  case,  it 
is  an  act  of  foreign,  and  in  the 
other,  of  interstate  commerce,  both 
of  which  are  subject  to  Regulation 
by  Congress  alone." 


. 


and ,  further , 

"As  before  said,  the  State  may  tax 

its  own  internal  commerce;  but  that 

does  not  give  it  any  right  to  tax 
interstate  commerce." 

and  cases  similar  in  facts,  and  bear  in-:  the  same  conclusion 
are: 

Real  Silk  Hosiery  Mills  v.  City  of  Portland, 
263  U.S. -325;  69  L. 2d. 982; 

Stookard  v.  i:organ,  185  U.S.  27;46  L. 3d. 785. 

and  as  sueh  is  not  subject  to  a  license  tax  levied  for 
revenue  purposes. 


You  are  therefore  advised  that  under  the  particular 
statement  of  facts  made  by  you,  the  license  tax  cannot  be 
legally  imposed  upon  the  Federal  Seomrity  Corporation. 


Respectfully, 


City  Attorney. 


TAX  COLLECTOR. 
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May  23,1928. 


SUBJECT:  Involving  Penalties  for 

Failure  to  Declare  Securities. 


Dear  sir: 

Your  request  for  an  opinion  dated  ilay  22,1928, 

has  teen  received  by  this  office  as  follows; 

"I  have  several  estates  in  probate  where 
the  deceased  failed  to  rot  urn  a  statement 
in  1927. 

The  attorney  contends  that  at  the  time 
we  were  assessing  securities  at  7,  and  that 
therefore  we  can  only  add  to  the  1928  statement 
what  the  tax  would  have  been  in  1927  for  escaping. 
Sinoe  that  time  the  law  in  existence  in  1927  has 
been  declared  Unconstitutional. 

this  estate  and  others,  show  values  of  about 
four  million  dollars  not  returned  for  taxation. 
In  one  instance,  in  1927  the  deceased  returned 
§ 900, 000  and  the  inventory  shows  three  million. 
The  attorney  admits  he  had  the  difference  in 
1927  but  did  not  return  It.  Can  I  now,  under 
seotion  3648,  assess  the  same  at  full  cash  valu^ 
I  maintain  that  the  date  of  the  stock  certificates 
is  the  best  evidenoe  of  evasion  under  the  above 
seotion.  Example,  estate  where  200  shares  of 
stock  were  returned  in  1927  and  the  inventory 
shows  5000.  In  this  case  4800  shares  were 
undeclared,  a  valuation  of  ^600,000  which,  to 
my  mind,  is  misrepresentation  and  concealment.  n 

OPISIOH: 

In  1924,  the  people  of  the  State  of  California  adopted 
an  amendment  to  Seotion  12fc  of  Article  XIII  of  the  State 
Constitution  which  provided  for  the  assessment,  levy  and  collection 
of  taxes  upon  all  shares  of  capital  stock  not  exempt  from  taxation 
under  the  provisions  of  the  Constitution,  in  a  manner  and  at  a 
rate  or  rates  or  in  proportion  to  value  different  from  any  other 
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property  subject  to   taxation  in  the   I  tate   of  California*     pursuant 
to  this  const itutional  amendment  thy  Lalure  in  1925  added 

to  the     olitioal  Code    .ection  S627-a  providing  for  a  seven 
per  cent  basis  of  taxation,     This  section  was  amended  by  the 
legislature  of  1287  providing  for  a  new  and  different  basis  of 
taxation* 

In  the  ease  of    mold  vs.  Hopkins,  76  Gal.   Dee*397,the 
court  held  both  th  utes  of  1925  and   1927  to  be   unconstitutional. 

In  Brandenetein  vs.  Hoke,  101  Gal.  1*1,  the   court  quoting 
from  Norton  vs.   'helby  County  113  U.S*  442,  hold   that  an  unconsti- 
tutional act   is  not   a  law;    that   it   oonfers  no  ,  it 
imposes  no  duties,  that   it   affords  no  protection,   that  it  creates 
no  offioo  and   in  legal  contemplation  is  as  inoperative  as  I 
it  had  never  been  passed,     applying  thie  oaes  to  both  th 
of  1926  and  1927  it  appears  that   the  bo  statutes  have              ree  and 
of  foot   so  far  as  the  present  question  is  concerned*     therefore, 
the    Jtatute  which  was  in  effeet  prior  to   1926  is  the   law  as  of 
today  unaffected  by  either  the  192b  or  the   1.                 itoa. 

Section  3648  of  tbu     olitioal   i;ode  provides  for  a 
diseretionery  penalty  by  the  Assessor  in  the  event  that  propea 
has  been  wilfully  oonooaled,  removed,  transferred  or  misr 
by  the  owner  or  agent  thereof  to  avoid  taxation.  section 

provides  that  the   Assessor  may,  upon  discovery  of  the   fraud,  assess 
the  property  at    tot  exceeding  ten  times  its  value. 

Therefore,    I  am  of  the   opinion  that   th     provisions  of 
section  &627-a  have  no  force  whatsoever   in  the  placing  of  a  value 
upon  this  particular  class  of  property,   and   that  you  may  assess 
tho  same  up  to  its   full  cash  value,  and  in  the    case  of   failure 
to  declare  tho  property  in  a  previous  year  Section  £648  of  the 
Political  Code  applies,  and  under  the  provisions  of  that  section 
It  lies  within  your  discretion  to  assess  las  property  up  to 
ten  times  its  value* 

As  to  your  further  question  as  to  the  ownership  of  shares 
of  stook,   I  will  state  that  whore  certificates  of  stock  are   issued 
in  the  name  of  a  particular  person,  that  person  is  presumed  to  be 
the  owner  of  the  stook  at    the  date  of  the  issuance  of  the  certifi- 
cate, and  the  burden  will  be  on  him  to  prove  otherwise,  bearing 
in  mind  that   the   question  of  residence  may  at  all  times  enter  into 
your  right  to  assess. 

^peot fully, 

City  attorney. 

ASSESS 


May  31st,    19S8. 


SUBJECT:      SUPM^MSKT  TO  OPIKIOK  of 

April  14,   1988,   on  Requirements 
under  Garbage  Ordinance, 


Gentlemen : 

The  following  is  hereby  added  to  the  answer  to 
question  6  on  page  3  of  the  above  opinion* 

A  careful  examination  of  the  language  used  in  the 
ordinance  appears  to  indicate  that  the  test  is  whether  the  user 
of  the  refuse  service  is  obligated  to  pay  for  same  or  not. 
If  the  user  is  a  tenant  and  the  land-lord  is  obligated  to  pay 
for  the  service  then  the  tenants  signature  on  the  application 
is  of  no  effeot.  The  ordinance  seems  to  comprehend  two  things; 
one  being  the  use  of  the  service,  and  the  other  the  obligation 
of  payment.  Therefore,  as  an  illustration,  if  an  apartment 
house  is  occupied  by  a  number  of  tenants  i  nd  the  ov/ner  is 
obligated  to  pay  for  the  garbage  service,  only  the  signature  of 
the  ov/ner  would  be  necessary  since  he  is  the  user  of  the  refuse 
service  and  obligated  to  pay  for  same  within  the  meaning  of  the 
ordinunee«  IJowhere  in  the  ordinance  does  it  appear  that  it  was 
intended  that  the  mere  use  of  the  refuse  service  entitled  one 
to  sign  the  application  in  ruestion. 

The  following  is  hereby  added  to  the  end  of  the  answer 
to  question  7  on  page  3  of  the  above  opinion: 

Except  v/hen  a  petition  or  contract  has  been  signed  by 
twenty  per  cent  of  the  householders,  uto. 

Respectfully, 


CITY  ATTGKS^I. 

board  of  wm/pn. 

(3) 
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June  8,  1988. 


SUBJECT t  Demands  Payable  from 
Playground  Funds. 


Dear  In 


I  an  in  receipt  of  your  letter  of  May  18th  in  which 
you  state  that  you  ire  in  receipt  of  a  number  of  demands  from 
the  Playground  Commission,  e  .oh  in  excess  of  $800.00  and  under 
$500.00,  ant  in  favor  of  the  same  person  which  demands  are  for 
equipment  used  in  grading  oertaln  playgrounds  and  aggregating 
more  than  $600.00.  You  *sk  as  to  whether  or  not  the  .  laygro md 
Commission  should  not  advertise  for  bids  where  the  expenditure 
is  in  excess  of  $500.00. 

1  have  also  before  me  your  letter  of  May  82nd  in  whioh 
you  ask  if  the  supplying  of  the  equipment  mentioned  is  under 
the  jurisdiction  of  the  Bureau  of     lies,  and  whether  all 
contracts  of  more  than  five  hundred  dollars  should  be  submitted 
to  you  for  endorsement,  pursuant  to  the  provisions  of  eo.  10, 
Chap.  I,  Art.  Ill  of  the  Charter. 


0?INI0K 


nec.  10  of  rt.xr\r-A<»f  *he  Charter,  provides: 


"The  upervisors  shall,  for  the  pur- 
chase, development,  equipment  a^d  maintenance 
of  the  aforesaid  playgrounds  and  recreation 
centers,  annually  appropriate  to  the  layground 
Commissioners  *  *  *  *  and  the  fundB  so  appro- 
priated shall  be  credited  to  the  layground 
Fund  of  the  General  i^und,  and  the  layground 
Commissioners  shall  have  the  exoluslve  manage- 
ment and  disbursement  of  the  same}  and  shall 
conform  to  the  general  Charter  and  ordinanoe 
provisions  relative  to  the  purchase  of  materials, 
supplies  and  equipment •* 


K  **- 


£- 


As  this  section  of  the  Charter  was  originally  adopted,  the 
words  "and  shall  conform  to  the  general  charter  and  ordinance  pro- 
visions, relative  to  the  purchase  of  materials,  supplies  and  equip- 
ment" were  absent  and  were  added  thereto  by  the  amendment  of 
November,  1924,  I  am  of  the  opinion  that  the  effect  of  this  amend- 
ment is  to  bring  the  Playground  Department  under  the  provisions  of 
Chap.  IV  of  Art.  II  of  the  Charter  (Bureau  of  Supplies) ,  and  all 
supplies  required  by  the  Department  must  be  acquired  in  conformity 
with  the  provisions  of  that  Chapter,  and  Ordinance  No.  58G0  (New 
Series)  adopted  by  the  Board  of  Supervisors  pursuant  to  its  pro- 
visions. Sec.  6  of  Art.  XIV  defining  the  powers  of  Park  Commission- 
ers is  no  broader  than  the  seotion  above  quoted  defining  the  powers 
of  the  Playground  Commission,  and  on  May  16,  1923,  my  predecessor, 
Mr.  Lull,  advised  the  Park  Commission  that  the  supplies  to  be  pur- 
chased for  the  parks  came  under  the  jurisdiction  of  the  Bureau  of 
Supplies.  After  quoting  the  provisions  of  the  Charter  creating  the 
latter  bureau  Mr.  Lull  said:   "It  seems  there  is  no  room  for  con- 
struction of  the  language.  It  plainly  includes  your  department  in 
its  operation." 

Seotion  4  of  Ordinance  No.  5880  (New  r.eries)  ,  above  men- 
tioned, provides: 

"The  Purchaser  of  Supplies  is  hereby  authorized 
to  enter  into  all  contracts  and  sign  all  purchase  orders 
for  materials,  supplies  and  equipment,  eta." 

In  my  opinion  tools  or  machines  used  for  grading  playground 
property  are  "equipment",  and  therefore,  whether  acquired  for  perm- 
anent use  by  purchase  or  for  temporary  by  rental,  the  oontraot  for 
their  acquisition  should  be  entered  into  through  the  Department  of 
Supplies.  On  May  24,  1926,  I  advised  the  Board  of  Public  Works 
that  the  hiring  of  automobile  truoks  by  that  department  came  within 
the  jurisdiction  of  the  Bureau  of  Supplies.  In  so  doing  I  followed 
the  opinions  of  Hon.  Franklin  K.  Lane  and  Hon.  Percy  V.  Long  there- 
tofore given  on  similar  subjects. 

You  are  therefore  advised  that  contracts  for  such  equipment 
as  you  mentioned  in  your  letter  should  be  made  through  the  Purchaser 
of  Supplies,  bearing  in  mind  that  the  Playground  Commission  may 
specify  the  precise  kind  of  equipment  it  desires  and  that  it  will 
have  full  charge  over  the  employees  using  the  same  unless  at  its 
request  the  contract  shall  otherwise  provide. 

As  to  your  request  as  to  whether  or  not  such  contracts 
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must  be   endorsed  by  you  In  conformity     i  h  th^  orovi  a  loos 
of  J*jaO#  Chup.I,   /.rt.  Ill  of  t  rter,   you  are  advised 

that   this  section  is  general  in  its  terms  i,nd   applies  to 
k11  oontraets,  where  the  consideration  or   oorehaae  price 
is  payable  out  of  moneys  in  Um    treasury,   with  the  single 
exception  noted  in  said  section,   and  that   therefore     11 
contracts  wfclefa  are  made  for  such  e<  uipraent  as  you  mention 
in  your  letter  should,   in  cases  vhere  the  conduct  price 
exceeds  $£50,00,   be  submitted  to  you  fo     eneor^ent. 

As  t;  yment   of   cemands  under   ,,500.00: 

?£«  l?!LS4IiIlJ  thfct  lf  *?•!•  d#fflti»d«  otherwise  comply  Kith 
the  views  herein  expressed  it  lies  within  the  powers  of  the 
Playground  Commission  to  expend  these  funds  in  eueh  sums  2 
it  may  see  fit,   wad  if  it  believes  that  it  will   be   forthJ 

u.OO  each  rather  th.-.n     ne  of  f 600.00  it  lie:  the 

power  of  the  Commission  to  do  sol 


Rttpeotfully, 


City  ttorney. 


AUDITOR, 


JZ2.4 


June  8t] 


SUBJECT:  Lighting  Standards  isreoted  on 
Publie  streets  beoorae  the 
property  of  the    ':ity. 


Gentlemen: 

I  an  In  reeeipt  of  your  request  for  an  opinien 
as  follows: 

"You  are  requested  by  the  Lighting 
Committee  of  the  Board  of  u  ervisors 
to  advise  on  the  question  as  to  whether 
the  laoifio  Gas  and  Electric  Company  has 
acquired  or  can  acrulre  legal  title  to 
eleotrlc  lighting  poles  or  other  fixtures 
Installed  by  property  owners  on  publio 
streets*   lso,  whether  the  ^u  ervisors 
oan,  by  ordinance  forbid  the  transfer  of 
suoh  eouipraent  to  the  iacifie  Gas  and 

••trie  any,  and  require  that  suoh 
poles  beoome  in  all  instances,  the  pro- 
perty of  the  i  ity.n 

OPIHIOH. 

The  question  of  ownership  of  lighting  standards  or  other 
fixtures  erected  by  property  owners  on  public  streets  has  never 
been  definitely  considered  by  our  courts.  There  appears  to  be  no 
authority  squarely  in  point.  It  is  my  opinion,  however,  that 
lighting  standards  or  other  fixtures  so  erected  are  dedicated  to 
public  use;  also  that  the  interest  of  the  City  in  the  lighting 
standards  is  fufficient  to  Justify  an  action  to  recover  damagei 
for  the  destruction  or  damage  of  si 


Your  question  is  rather  comprehensive  and  invites  a 
general  discussion.   Thus,  where  an  owner  reoords  a  map  or  plat 
to  his  property,  it  constitutes  an  offer  to  dedicate.   (Ettinge 
vs.  Santos, (19 15), 171  Cal.  278;  Hall  v.  Fairohlld  eto.Co. (1924) 
66  Cal.App.  615.)   lighting  standards  affixed  to  the  real  property 
offered  for  dedication  as  a  street  would  be  a  art  of  the  real 
property  and  be  offered  for  dedication  with  thfl  land,  (seotions 
658  and  660,  Civil  Code).   The  dedicator  retains  ownership  of 
the  fee  and  grants  only  an  easement,  and  M     continue  to  use 
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the  property  in  any  way  he  sees  fit  so  long  as  the  use  is  not 
Inconsistent  with  the  use  for  which  it  was  dedicated.  (Sec. 623, 
Pol.Code).  therefore,  any  use  of  the  li ghting  standards  by  the 
dedicator  inconsistent  with  the   ablie  use  could  be  enjoyed. 
Assuming  our  acceptaaee  of  the  dedication,  the  dedicator  has 
no  interest  which  he  can  transfer  to  a  gas  and  electric  company 
unless  it  be  a  revisionary  interest  espeoially  reserved  in  the 
dedication. 

If  lighting  standards  w  re  erected  alter  the  a  cepta  ce 
of  the  dedication  by  the   ity,  there  would  be  an  implied  dedieation 
to  public  use  and  the   it  would  acquire  the  sane  interest  in  e.id 
lighting  standards  as  it  has  in  the  streets. 

Replying  to  your  questions,  I  would  say  that  the 
Paoific  Gas  ;  nd  ^luctric  company  would  not  acquire  legal  title 
t©  electric  lighting  poles  or  other  fixtures  installed  by  property 
owners  on  public  striata  but  title  to  the  same  vests  in  the  city  and 
County  of  San  Trancisoo  and  hence,  there  is  no  need  for  legislation 
being  enacted  with  referenoe  to  the  subject. 

Respectfully, 


y  . ttorney. 


BOARD  OP     ^VISORS, 
LIGH'xIHG  COMMI 


,     ■  ?8 
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June   11,1928, 


SUBJjJCT:  Validity  of  ordinance  Hequiring 
Report  from  Person  repairing  or 
Storing  Motor  Vehicles. 


Gentlemen: 

I  am  in  re  .■oipt  of  your  request   for  an  opinion  as  to 
the  -validity  of  &  proposed  ordinance,  attached  to  your  request, 
requiring  repairers  or  storere   of  damaged,  partly  demolished, 
or  injured  automobiles,  and  every  person,   firm  or  corporation 
conducting  a  public  garage,  to  keep  a  record  of  tho  reoelpt 
or  storage  of  such  automobiles,  providing  a  punishment   for  any 
violation  thereof  and  repealing  ordinance  Uo.4407   (New  Series). 


Oj'IHIOH. 

flhe  proposed  ordinance  is  very  uimilar  to  Ordinance 
No. 4407    (New  Series)  and  the  validity  of  the  latter  vets  considered 
by  Hon.   roroy  V.  Long  in  an  opinion  rendered  under  date  of  Llaroh 
16,1916,  Mr.   Long  held  the  ordinance  to  be   a  proper  and  reasonable 
polioe  regulation. 

Chap.ll,  Seo.l  of  tho   Charter  specifying   t  e  powers 
of  the  Board  of  Supervisors  provides: 

"The  Eoard  of  Supervisors  shall  have  power: 
1.     To  ordain,  make   and  enforce  within  the 
limits  of  the   City  and  County  all  necessary 
looal,  police,   sanitary  and  other  laws  and 
regulation 

The  power  to   legislate  upon  such  subjects  is  expressly 
conferred  upon  a  munieipal  corporation  by  . eo.II  of  .  rt«XI  of 
the   Constitution,  and   it  necessarily     nftludes  the   power  to   amend 

an  exist  j^ulation  upon  the  same  subject.    (18  Cal.Jur.p.910; 

Foster  v.   police  Commissioners, 10£  Cal.<_ 

I  there-fore  advise  you,  as  did  mg  predecessor,  Kr.  Long, 
that   the   ordinance  you  have   suggested  would   be    a  r  and 

reasonalle  police  regulation. 

Respectfully, 

City    attorney. 

BO. 
J*  lit  — 
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June  11th,  1928. 
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SUBJECT:   Right  of  Purchaser  of  -upplies  to 

refuse  to  urchase  Proprietary  rticles 
as  Requisitioned  by  Fire  Depart  tent. 


Dear  drsi 

I  am  in  receipt  of  your  communication  of  ay  9th  asking  that 
you  be  advised  as  to  the  power  of  the  1  or chaser  of  supplies  to  purchase 
for  your  Department  proprietary  articles  different  from  those  specified 
in  your  requisition,  or  to  require  specifications  for  the  desired  article. 

OPINION, 

Section  5  of  Chapter  I,  -rticle  IX  of  the  Charter,  provides: 

"The  Board  (Fire  Conmlssi oners)  shall  have  oontrol 
of  all  the  property  and  equipments  of  the  Department, 
and  exercise  full  power  and  authority  over  all  appropria- 
tions made  for  the  use  of  the  Department." 

Section  4  of  Chapter  II  of  the  same  Article,  provides: 

"The  provisions  of  .irtiole  II,  Chapter  III,  of 
this  Charter  in  regard  to  the  advertising  for  proposals, 
the  affidavit  and  security  accompanying  the  same,  the 
presentation  and  opening  of  proposals,  the  awarding  of 
contracts  and  the  security  for  the  performance  thereof, 
shall,  so  far  as  the  same  can  be  made  applicable,  apply 
to  all  proposals  and  contracts  made,  awarded  or  entered 
into  for  furnishing  supplies  to  the  Fire  department." 

The  provisions  of  Chapter  III  of  crtiole  II,  insofar  as  they 
appertain  to  the  purohase  of  supplies,  has  been  praotioally  superseded 
9y  Chapter  IV,  which  provides  for  a  Bureau  of  Supplies,  and  the 
purchase  of  all  supplies  through  that  bureau, 

I  am  of  the  opinion  that  the  provisions  of  the  charter 
teotion  first  ouoted  are  sufficiently  broad  to  authorize  your  Commission 
to  designate  the  particular  kind  of  fire  fighting  eouipment  which  you 
leem  best  suited  for  the  needs  of  your  Department.   To  hold  otherwise 
rould  to  a  large  extent  plaoe  the  oontrol  of  your  affairs  in  others 
than  those  in  whom  the  charter  has  lodged  it.  You  are  presumed  to  know 
the  needs  of  your  Department  and  the  particular  brand  of  eouipment  best 
luited  to  fill  those  needs. 

A  similar  Question  was  determined  by  one  of  my  predecessors  in 
>ffice  on  January  10th,  1912,  when  Judge  Long  advised  your  Board  that 
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where  bide  had  been  called  for  for  furnishing  automobiles  for  your 
Department,  that  you  were  not  compelled,  to  accept  the  lowest  bid  if 
you  deemed  a  higher  priced  machine  better  and  cheaper.  Judge  Long 
said:   "If.  in  the  exercise  of  your  lawful  discretion,  you  find  as  a 
matter  of  fact  that  a  higher  priced  machine  is  better  and  cheaper 
even  at  an  advanced  figure  than  a  lower  priced  one,  you  My  lawfully 
award  the  contract  to  the  seller  of  the  higher  priced  aachine.,: 

I  am  of  the  opinion,  however,  that  this  discretion  whioh 
is  vested  in  you  must  be  reasonably  exercised,  .nd  there  must  be  some 
particular  quality  regarding  the  proprietary  article  for  which  you  make 
reouisition  which  is  not  possessed  by  similar  articles  of  other  makes, 
and  thai  the  iurohaser  of  Supplies  should  always  be  advised  as  to  the 
reasons  why  you  desire  to  obtain  a  particular  proprietary  article,  and 
why  a  similar  artiole  cannot  be  obtained  by  the  talcing  of  competitive 
bids  therefor. 

Ab  to  the  matter  of  requiring  specifications  tor  the  desired 
article,  I  am  of  the  opinion  that  where  it  is  incumbent  on  the 
!  ur chaser  of  Supplies  to  purchase  a  particular  proprietary  article, 
the  matter  of  requiring  specifications  would  be  an  idle  act,  for  the 
reason  that  the  only  purpose  of  specifications  would  be  to  invite  bids 
for  similar  articles,  nd  as  you  are  entitled  to  obtain  the  specified 
article,  they  would  serve  no  purpose.  Judge  Dillon  in  his  work  on 
unioipal  Corporations,  Par.  807,  Fifth  j;d. ,  has  said:   "The  speci- 
fications in  the  case  of  a  contract  for  an  article  of  general  use,  is 
undoubtedly  satisfied  by  describing  it  by  its  trade  name." 

You  are  therefore  advised  that  it  is  not  incumbent  on  your 
Board  to  present  specifications  to  the  Purchaser  of  Supplies  for  the 
reouisition  you  have  mads. 

By  reason  of  the  particular  language  of  the  charter  giving  to 
your  Department  control  over  your  equipment,  let  it  be  understood  th at 
this  opinion  is  limited  to  your  right  to  specify  the  particular  kind 
of  fire  fighting  oouipment  which  you  desire  purchased,  r;nd  that  the 
same  principles  will  not  apply  to  the  purchase  of  articles  of  general 
use,  where  there  can  be  no  particular  reason  shown  why  one  article  is 
better  suited  to  the  needs  of  your  Department  than  another. 

You  are  further  advised  that  the  Purchaser  of  Supplies 
has  the  right  to  invite  bids  even  for  a  proprietary  article  if  in 
his  judgment  it  can  be  purchased  more  economically  by  so  doing. 

incerely  yours, 


CITY  ATfQRS£T« 
Board  of  Fire  Commissioners. 

(1) 
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June  11th,  ISM. 


J&CTi  Power  of      to  escind 

or  Reconsider  ordinance  ^fter 
Veto  by  j„ayor. 


Dear  sirs: 

On  motion  made  by  Supervisor  Kuvenner  at  your  meeting 
of  June  4th,  I  was  requested  to  advise  your  Board  s  to  whether  or 
not  after  an  ordinance  had  been  finally  passed  and  returned  to  your 
Board  vetoed  by  the  Hayor,  the  aotion  of  your  -oard  adopting  the 
ordinance  could  be  rescinded  or  reconsidered. 


OPIHION. 


,-ection  12,  Chapter  I,  Article  II  of  the  charter 
provides,  "that  when  a  bill  is  put  upon  its  final  passage,  and  a 
motion  is  made  to  re-consider,  the  vote  upon  such  motion  shall  not 
be  acted  upon  before  the  expiration  of  twenty  four  hours  after 
adjournment." 

Rule  12  of  Rules  of  Order  of  your  Honorable  i.oard 
provides  that  when  a  motion  has  been  made  and  carried  or  lost,  it 
shall  be  in  order  for  any  member  voting  with  the  prevailing  side  to 
give  notice  that  he  will  move  for  a  re-oonsideration  thereof.   In 
the  instant  case  I  understand  that  no  suoh  notice  has  been  given, 
end  I  am  therefore  of  the  opinion  that  under  the  rules  of  jour 
Board,  and  well  settled  parlimentary  procedure,  a  motion  to  re- 
consider would  not  now  be  in  order. 

s  to  your  power  to  rescind:   Sec.  16,  Chapter  I, 
rticle  II,  provides  "that  every  bill  and  every  resolution  M 
hereinbefore  provided,  whioh  shall  have  passed  the  Beard  and  shall 
have  been  duly  authenticated,  Shall  be  presented  to  the  "ay or  for 
hie  approval.   The  ;.&yor  shall  return  such  bill  or  resolution  to 
the  Board  within  ten  di.ys  after  receiving  it.   If  he  approves  it, 
he  shall  sign  it  and  it  shall  then  beoome  an  ordinance.   If  he 
disapproves  it,  he  shall  specify  his  objections  thereto  in  writing. 
If  he  does  not  return  it  with  such  disapproval  within  the  time 
specified,  it  shall  take  effect  as  if  he  had  approved  it,  etc." 
In  massing  the  ordinance  a*6  transmitting  It  to  the  layor,  you  have 
exhausted  your  powers  over  that  particular  ordinance. 

DELL  V.  CITY  OOUICII  OF  CAHBB« 

47  I.  J.  Law.  64, 
where  the  court  held  -  A  deliberate  assembly  has  the  right  of 
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reconsideration,  yet  where  there  is  no  re -consi deration  during  the 
session  at  which  final  determination  is  had.  It  cannot  in  the  absence 
of  special  powers  conferred  upon  it  take  further  uotion. 

lso,   IIADLEY  v.     :-R  OF  ALBAKY. 

88  am.  Deo.  412; 

The  court  said:      "The  City  Council  having  by  ballot  determined  who 
had  been  elected,   and  having  examined  and  decided  the   question, 
oould  take  no  further  steps  to  reverse  its  action  at  a  subsequent 
meeting". 

.  lso,   CITY    Of  j'vivHAX&i  v.    ttUUE&i 

147      .      .    404. 

In  this  oa8e  the  court  held  -  r  ■rfhere  no  motion  to  re-consider 
or  other  motion  on  proposition  finally  voted  on  by  the  City  Council 
is  ponding,  Council  cannot  re-consider  action  after  adjournment  of 
its  meeting,  especially  i;  rights  of  others  have  intervened." 

as  a  matter  of  xaet,  1   am  of  the  opinion  taut  at  the  present 
time  there  is  nothing  for  you  to  rescind.   u  the  ordinanoe  now 
stands  vetoed  by  the  Mayor,  it  leaves  the  matter  legislated  on  in  the 
same  condition  as  if  the  ordinance  had  not  been  passed.   If  the  veto 
be  not  sustained  by  your     d,  it  oe comes  a  valid  ordinance  and  can 
only  be  repealed  by  an  ordinance  repealing  same.   ~>eo.  18,  Chap.  I, 
Arte  II,  Charter. 

Therefore,  you  are  advised,  that  if  the  veto  be  sustained  you 
may  legislate  anew  on  the  subject  covered  by  the  ordinance,  und  if 
overridden  the  ordinance  must  stand  until  repealed. 

trs  sincerely. 


CIT      . )M  Y. 


Itayt  of      upervisors. 
(1) 
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June  11,  1928, 


ubjeot:  Board  of  .  upervisors  Hare  lower 
to  Maintain  Public  "chools  in 

>ctention  Home. 


Dear  sir: 


I  am  in  receipt  of  your  recent  in  uiry  requesting  an  opinion 
as  to  whether  or  not  the  soard  of  "uperrisors  must  proride  in  their  bud- 
get an  appropriation  for  the  oost  of  erecting  a  school  building  in  the 
yard  of  the  Detention  Home,  by  reason  of  the  1927  amendment  to  the 
Juvenile  Court  Law* 

The  Detention  Home  situated  in  this  city  jiu  county  is  under 
the  jurisdiction  of  the  Board  of  supervisors ,  and  maintained  pursuant 

ection  22  of  Chapter  631  of  th   t ^tutes  of  1j15,  pp.  1225  at  1247 
(Juvenile  Court  ct)  .   ee  also,  U*t.  II,  Chap.  II,  :  eo.  1,  sub-div.  11 

of  the  cha.ter. 

The  elementary  sohool  at  the  Detention  Home  is  under  the  juris- 
diction of  the  School  department.  (see  rt.  VII,  Chap.  Ill,  Sec.  1, 
Charter.) 

ection  22-a  (stats.  1927,  Chap,  69,  p.  123),  the  amendment 
to  the  Juvenile  Court  .ct  does  not  make  it  mandatory  upon  the  board  of 

ervisors  to  ereot  a  school  building,  or  other  eduotational  facili- 
ties in  connection  with  the  detention  homo.  The  language  of  the  section 
states  that  the  Board  of  r upervisors  shall  have  power  to  provide  for 
the  establishment  and  maintenance  of  an  elementary  public  school  in 
connection  with  the  Detention  Home.  *'**  And  further,  that  wherever  such 
schools  have  been  established  in  accordance  with  the  provisions  of  this 
section,  the  Board  of  Supervisors  shaLJL  provide  suitable  grounds,  build- 
ings and  furnishings  for  the  school,  etc. 

The  language  of  the  section  is  controlled  by  the  meaning  to  be 
given  to  the  word  "shallM.  It  is  my  opinion  that  it  is  to  be  construed 
as  giving  to  the  Lio»ird  of  Supervisors  the  permission,  right  and  privi- 
lege to  do  those  tilings  expressed  in  the  section,  but  that  it  is  not 
pulsory  or  mandatory  upon  them. 

In  an  act  providing  for  the  establishment  of  a  drainage  dis- 
trict, the  word  "shall"  was  interpreted  to  read  , roper ly  as  "may". 
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The  Boaid  of  -uperrisors  having  jurisdiction  in  this  matter 
and  their  failure  to  include  your  request  in  their  budget,  it  must  be 
considered  as  conclusive. 


inoerely, 


tltt  AffiOffllff 


Hon.  J.  C  Astredo 
Chief  Probation  Officer 


' 
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June  1£,19£8. 


J  CT:  Sale  of  Unused  personal 

Property  by  Airport  Committee. 


Dear  fUrs: 

I  era  in  receipt  of  your  letter  dated  June   t>th  in  which 
you  ask  to  be  advised  as  to   the   power  of  your  Committee  to 
authorise  the  sale   of  certain  unused  personal  property  in  your 
custody,  and  what  procedure  must   he  followed  in  making  the   sale-* 

OP  INI  OH. 

Sub. 33,   Seo.l,  Chap. II,    ^t.II  of  the   Charter,  anumerati 
the  powers   of  the  Board  of  bupervisors  provides  that  it  shall  have 
power  "'lo  provide  for  the  sale  at  publij   ..uotion,  after  advertising 
for  five  days,   personal   property  unfit  or  unnecessary  for  the  use 
of  the   City  and  County."       'Phis  provision  was  oontained  in  the 
Charter  as  originally  adopted.     Subsequently  the  amendment   creating 
the  Bureau  of  Supplies  was  adopted.     Chap.IY,  Art. II,   See. 2  of  the 

rter  in  defining   the  duties  of  the     urchaser  of  supplies  provides 
among  other  things: 

"He  shall  have  authority  to  sell 

personal    . .  a  erty  belonging  to  the 

City  and  (Jounty,  when  authorized  by 

a  resolution  of  the       >ura  of  3uper visors." 

1'here  is  no  conflict  between  this  section  and  Sub. 33  of 
Seo.l,  Chap. II  above  ouoted,   and  therefore  full  effect  must  be 
given  to  both  provisions. 

I  am  of  the   opinion  that  the  proper  course  to  pursue  will 
b,    for  the  Board   of  supervisors  to  adopt  a  resolution  directing  the 
Purchaser  of  supplies  to  sell  the   property  in  ruestion  at  public 
auction,  after  advertising  said  sale  as  required  by  law  and  you 
are   so  advised. 

Respectfully, 

City  attorney. 

BOARD   OF   S. 
AlRPGR'i    CQUKI- 


t>  I 
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June  16th,  1928. 


SUBJECT:  Hostlers  Appointed  for  Service  in 

--olice  -ox  rtment  are  not  subject  to 
.-.ge  Limitation  ..pplicable  to  Members 
of  Police  Department* 


Gentlemen: 

Your  letter  of  May  29th,  requesting  an  opinion  as  to 
whether  the  position  of  hostler  in  your  department  is  subject  to 
age  limitations  prescribed  by  the  provisions  of  ection  3, 
Chapter  I,  Article  VIII,  of  the  Charter,  is  at  hand. 


IK I OH. 


provides: 


ection  1,  Chapter  I,  .rticle  VIII,  of  the  Chester 


"1'he  J  olice  Department  shall  consist  of  t 
Botrd  of  Police  Commissioners,  a  Chiof  of  'olice, 
olice  -orce,  t.nd  oi'  such  clerks  aa&  employees 
as  shall  be  necessary  to  carry  into  effect  the 
provisions  of  this  .rticle." 

It  is  thus  succinctly  stated  what  particular  persons 
and  groups  of  persons  are  the  members  of  the  "olice  jepartment, 
and  only  those  who  fall  within  such  designation  are  subject  to  the 
provisions  of  ection  3,  Chapter  I,  rticle  YIII,  indicating  a 
number  of  qualifications,  one  of  which  is  the  age  limitation  of 
"not  be  less  than  twenty-one  nor  more  than  thirty-five  years  of  age". 

■rom  a  reading  of  rticle  VIII  in  its  entirety  there 
is  a  manifestation  that  the  members  of  the  olice  _epartment  referred 
to  in  Section  1,  above  c noted,  as  those  "necessary  to  carry  into 
effeot  to  provisions  of  this  rticle",  ;  re  such  persons  who  are 
airectly  concerned  about  police  duties,  end  not  individuals  who  are 
engaged  in  a  service  remotely  connected  with  an  incident  that  flows 
from  •  departmental  activity. 

predecessor,  'onorable  ercy  V.  ^ong,  had  occasion  to 
give  consideration  to  this  subject,  and  on  December  13th,  1911, 
advised  your  board  that  hostlers  did  not  come  within  the  age  limit 
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prescribed  by  the  charter.   I  agree  with  both  the  reasoning  and  the 
conclusion  reached  by  Judge  iaong,  in  so  far  as  it  applies  to  the 
position  of  hostler. 

You  are  therefore  advised  that  hostlers  in  not  subject 
to  the  limitations  prescribed  in  eetion  a,  Chapter  I.  -rticle  VIII 
of  the  Charter.  ' 


Bpe  ctfully, 


CITY  aTTORF   . 


rd  of  olice  Commissioners. 
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la  the  fibovo  o>.saff  end  in  the  Ul»  on  so   tedded  by  our  '  upretac 
rt,     icholl  v*  Koster,   18?  Cal*  418,   it  is     ointed  out  Tory  clearly 
t,   so  far    iS  Its  c  5y  as  a  eou.ty  is  concerned,     «n  Freneii$eo  is 

ject  to  control  by  the  Legislature  in  the  sans  manner  hs  other  counties 

are,  unlesc   the  charter  ;:royidas  for 

uder  the  provisions  of    rticle  sion  o-l/.n,  the  reposl* 
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enabling  a  municipality  to  s«t  Use  ti*«  of  dally  smploystant  by  county 
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»<Ssys  ana  ays* 
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June  18th,  19£8. 


SUBJECT:   southern  ECixic  Tracks  from  17th 
Harrison  '  treet  to  County  .ine. 


Dear  Sire: 

I  have  he  fore  me   the  reouest  of  your  Honorable    ?o;rd, 
that  i'ou  be   advised  afl  to  the   right  of  the   Southern     aoifie   Jomp&ny 
to  operate  its  trains  from  Third  and  Townsend  streets,   through  the 
Mission  District,   ?nd  thence  to  the   County  line* 

OPINION. 

By  reason  of  the  destruction  of  til  records  in  1S0G,  it 
has  been  extrejaely  difficult  to  obtein  any  official  records  which 

ill  throw  any  light  on  the  subject  of  your  inouiry.   I  have  examined 
the  book  of  franchises,  and  find  none  granted  to  the  Southern  acifie 
Company  covering  any  portion  of  the  route  running  from  Third  and 
Townsend  Streets,  to  the  County  line,  via  the  Mission  District,  since 
December  End,  1895,  when  a  franchise  was  granted  covering  the  follow- 
ing route:   "From  a  point  on  the  main  line  of  the  Southern  i acifie 
Railroad,  at  the  intersection  of  York  and  Division  streets,  thence 
cJLong  said  Division  Street  to  Sixteenth  Street;   thence  eoroes 
Sixteenth  street  and  along  Harrison  Street  to  the  intersection  of  the 
main  line  of  the  Southern  Pacific  Railway  at  a  point  between  Sixteenth 
and  Seventeenth  streets".   It  is  claimed  by  the  Southern  ?aeific 
Company  that  this  franchise  was  granted  in  connection  with  a  line 
change  made  by  the  Company.  The  ordinance  granting  the  franchise, 
however,  is  silent  as  to  reasons  for  the  grant. 

This  entire  question  was  given  most  careful  consideration 
by  my  predeoeseor,  Honorable  Percy  V.  7;ong,  on  January  SOth,  1915, 
when  he  rendered  to  your  3oard  an  exhaustive  opinion  as  to  the  right  of 
the  Southern  Pacific  to  operate  its  trains  from  Third  and  Townsend 

treets,  through  the  ,'ission  District,  and  to  the  County  line.  The 
opinion  is  to  be  found  in  Opinions  of  City  Attorney,  191E-1916,  pages 
E07-216.   I  have  carefully  checked  all  available  information  with 
Judge  Long's  opinion,  nd  I  agree  with  the  views  which  he  hat 
expressed,  and  therefore  attach  hereto  a  copy  of  the  opinion. 

I  direct  your  attention  to  that  portion  of  the  opinion 
wherein  Judge  Long  cosaaents  upon  a  certain  action  instituted 
Honorable  Franklin  K.  Lane  on  behalf  of  the  ©ity  to  restrain  the 
Southern  Pacific  Company  from  operating  its  trains  over  and  across 
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certain  streets  in  the  Mission  District,  which  is  as  follows: 

"During  the  course  of  my  examination  I  ascertained 
that  some  years  before  the  fire  of  1906  ana  during  the 
administration  of  former  City  attorney  i'ranklin  K.  Lane, 
an  action  was  commenced  by  the  City  and  County  of  San 
?rancisco  to  enjoin  the  Southern  toiiic  Company  from 
operating  it      over,  across  ana  along  certuin 
streets  in  the  Mission  District. 

ji  order  to  she.  cause  was  issued  in  said  action 
directing  the  Southern  tcific  Company  to  show  eause, 
if  any  it  had,  why  the  injunction  should  not  be  made 
permanent  pending  the  trial.  .  f ter  a  hearing  on  said 
order  Judge  ieawell  issued  a  preliminary  injunction 
ana  rendered  a  written  opinion  upon  the  same.  !  ometime 
thereafter  he  set  aside  said  preliminary  injunction 
and  the  defendant  filed  an  answer.  The  reason  that  he 
gave  for  setting  aside  the  preliminary  injunction  was, 
as  I  am  informed,  the  inconvenience  and  embarrassment 
to  the  patrons  of  the  road,  resulting  in  the  stoppage 
of  transportation  over  the  lines  of  said  Company.  I 
have  been  unable  to  obtain  any  of  the  reoords  in  said 
action  or  any  information  concerning  the  same  other 
than  that  disclosed  above." 

I  direct  your  attention,  however,  to  the  fact  that  the 
order  of  Judge  seawell     ting  a  preliminary  injunction  in  the  action 
was  not  a  decision  on  the  merits  of  the  case,  and  it  would  be  possible 
for  him  to  arrive  at  a  different  conclusion  upon  the  final  determina- 
tion of  the  action,  :  na  therefore  the  granting  of  the  preliminary 
injunction  is  not  decisive  of  the  issues  raised  in  the  litigation. 

The  Southern  ,'aoific  Company  contends  that  its  right  to 
operate  trains  over  and  along  Harrison  street  from  the  point  of  the 
southwesterly  terminus  of  the  franchise  granted  Deoember  End,  1905,  to 
a  point  in  Mission  .Slock  No.  54,  between  21st  and  E2nd  treats,  is 
included  in  the  deed  of  getober  10th,  1863,  from  John  enter  to  the 
San  Francisco  and  an  Jose  railroad,  for  the  reason  that  arrlson 
street  was  not  an  open  public  street  until  after  the  road  was  built. 
I  cannot  agree  with  this  contention,  for  in  the  description  of  the 
property  in  the  Center  deed,  Jlarrison  ,.treet  i     erred  to  more  than 
onoe,  and  it  must  be  presumed  that  it  was  at  that  time  a  public  street. 

furthermore,  the  Company  now  contends  that  under  the 
provisions  of  the  .ict  of  May  80th,  1861  (Stat.  1861,  p.  607),  th 
it  or  its  predecessors  in  interest  had  the  right  to  construct  its  road 
over  or  along  or  across  any  street  necessary  to  reach  its  terminal. 
The  language  of  the  statute  is  as  follows: 
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"Seo.  17.  avery  railroad  corporation  shall 
have  power  -  Fifth.   5?o  construct  their  road 
across,  along  or  upon  any  stream  of  water,  water 
course,  roadstead,  bay,  navigable  stream,  street, 
avenue,  ete." 

oe.  21  of  the  same  Act  provides: 

"Any  county,  city  or  town  in  this  Stat*  shall 
have  and  are  hereby  fully  empowered,  by  una  through  a 
two -thirds  vote  of  the  Boerd  of  supervisors,  the 
Oorimon  Council,  or  any  other  officers  having 
supervisory  control  of  such  eounty,  oit;  or  town,  to 
give,  or  donate  to  any  railroad  company  now  organized, 
or  that  may  be  hereafter  organized,  the  use  of  any  of 
the  streets  or  highways  which  may  be  absolutely 
necessary  in  order  to  enable  such  Company  to  reach  an 
aoeessible  point  from  a  depot,  etc." 

I  am  of  the  opinion  that  the  fifth  subdivision  of 
Seo.  17  above  quoted  is  not  self  executory,  ;.nd  that  grant  to  use  or 
cross  the  streets  must  be  made  by  the  county  or  municipality  before 
the  Company  will  have  the  right  to  use  them. 

doe  LOS  AB&&L8S  v.  S.  P.  CO.,  157  Cal.  363-368. 

■■s  I  have  already  said,  however,  the  loss  of  all 
records  makes  it  practically  impossible  to  ascertain  whether  any 
permission  was  ever  granted  to  operate  over  or  across  any  of  the 
streets  in  question. 

There  are  however,  records  of  official  acts  which 
tend  to  prove  that  the  road  was  operated  at  least  with  the  eonsent  of 
both  state  and  municipal  author! ties,  for  instance: 

On  August  18th,  1865,  a  deed  was  exeouted  by  the  Industrial 
Sohool  Department  of  San  Francisco,  conveying  to  the  aan  rancisoo 
and  San  Jose  .ailroad  Company  a  right  of  way  through  its  property, 
pursuant  to  the  .ot  of  April  25,  1862,  authorizing  the  conveyance. 

On  June  6th,  1864,  an  issue  of  the  San  Francisco  Julletin  adverts 
to  the  fact  that  the  formal  examination  of  the  San  /rancisoo      n 
Jose  Railroad  was  made  by  the  officers  of  the  Company  and  supervisors 
of  the  subscribing  counties. 

On  March  30th,  1868,  there  was  passed  by  the  state  Legislature  an 
act  authorizing  the  Boejra  of  upervisors  to  aispose  of  the  shares  of 
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stock  owned  by  the  City  In  the  San  Francisco  and  .an  Jose  Railroad. 

On  March  6th,  1872,  an  act  was  passed  by  the  Legislature  to 
extend  the  time  allowed  to  the  Southern  Sacific   ilroad  Company 
and  the  .'estern  Pacific  Ruilroad  Company  in  which  to  make  the  terminus 
of  their  roads  upon  certain  lands  donated  to  them  toy  the  State  for 
that  purpose. 

On  December  2nd,  1095,  the  Board  of  supervisor s 
franchise  for  that  portion  of  the  present  road  between  York  and 
Division  Street  and  a  point  o     rison  3treet  between  16th  and  17th 
trects. 

On  September  8th,  1896,  the  Board  of  Supervisors  passed  an 
ordinance  permitting  a  speed  not  to  exoeed  thirty  -ailes  an  hour  upon 
that  portion  of  the  road  between  the  County  line  iencia 

treets. 

On  January  19th,  1910,  in  action  was  brought  by  the  Southern 
aeif io  Railroad  Company  under  the  "cSuorney  lot  to  establish  the 

title  of  the  Coiapany  to  til  private  property  and  rights  of  way  over 
rivate  property,  along  the  line  of  road  from  Third  and  Townsend 
treets  to  the  County  line.  This  City  was  not  made  a  party  to  this 

action,  and  a  decree  establishing  title  practically  as  prayed  for 

was  made  on  ...arch  8th,  191S* 

On  several  occasions  from  1908  to  1914,  the  City  accepted  deeds 
for  sewer  and  street  crossing  easements  from  the  Company. 

I  advert  to  these  officiel  acts  merely  for  the  purpose 
that  there  is  a  possibility  of  some  official  act  having  been  taken 
which  would  have  given  to  the  "oathem  aeific  Company  or  to  its 
predecessors  in  interest,  some  grant  which  would  have     orized  the 
crossing  of  streets  along  its  route,  but  until  some  ^;ore  positive 
evidence  of  this  grant  is  presented  to  me,  I  must  agree  with  Judge 
Long  in  his  conclusion,  especially  that  since  the  date  of  his 
examination  of  the  subject  there  has  been  no  official  action  taken 
by  your  Board  which  would  in  any  way  increase  or  extend  the  rights 
or  privileges  of  the  Company, 

corely  yours. 
Copy  of  Judge  Long1 s  Opinion 
of  Jan,  20,  1913,  attached, 

c:        T. 
Board  of  Supervisors, 
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June  19th,  1928. 


SUBJECT:  Payment  by  the  City  and  County  for 

Drug  Addicts  Confined  in  Stale  hospitals. 


Dear  sirs: 

I  am  in  receipt  of  your  communication,  to  whioh  is 
ttacaed  a  letter  from  the  .  eaical  Superintendent  of  the 
endoeino  state  Hospital  together  with  a  bill  from  that  institu- 
tion for  ^722.98,  covering  board,  care  and  medical  attention  for 
various  persons  alleged  to  have  been  committed  to  that  institution 
from  the  City  and  County  of      ancisco.  You  ask  if  the  pavment 
of  the  amounts  aggregating  the  total  amount  of  the  bill  is  a 
proper  charge  against  the  city. 

I  QIC. 

Your  attention  is  directed  to  :  action  11  of  the  lot  of 
April  9th,  1927,  providing  for  the  confinement,  cure,  oare  and 
rehabilitation  of  drug  addicts,  which  Act  is  found  at  page  149  of 
the  Statutes  of  1927.   ?he  language  of  the  section  is  as  follows: 

"i^or  each  person  committed  under  this  Act  there 
shall  be  paid  by  the  county  or  cit;     county  of  whioh 
he  is  a  oona  fide  resident,  to  the  State  Treasurer  ,  to 
the  credit  of  the  General  Fund  of  the  btate,  the  sum  of 
Twenty-five  Dollars  monthly  for  and  during  each  month  or 
part  of  month  such  person  so  committed  remains  an  inmate 
of  the  institution,  in  ease  the  payments  herein  provided 
to  be  made  by  the  person  committed  or  by  his  parent, 
guardian,  or  other  person  charged  with  his  support,  he 
being  a  minor,  should  not  be  made,  and  to  the  extent  they 
are  hot  made,  not  exceeding  twenty-five  dollars  (,25) 
per  month." 

Section  12  of  the  same  act  provides: 

"Kach  county  auditor  must  Include  in  his  state 
settlement  report  rendered  to  the  controller  in  the 
months  of  May  and  December,  the  amount  due  by  reason 
of  committment  under  this  act,  and  the  county  treasurer, 
at  the  time  of  the  settlement  with  the  state  in  such 
months,  must  pay  to  the  State  Treasurer,  upon  the  order 
of  the  controller,  the  amounts  found  to  be  due  by  reason 
of  the  commitments  herein  referred  te." 
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I  have  sauced  the  records  of        rior  :ourt  to  be 
investigated,  and  I  find  that  the  persons  mentioned  in  the  bill 
of  the  edical  superintendent  were  committed  from  this  city  and 
county,  and  no  provision  was  made  for  the  payment  of  any  sum 
either  by  themselves  or  by  any  other  person  for  their  care. 

In  view  of  the  very  positive  language  contained  in  the 
statute  above  mentioned,  I  am  of  the  opinion  that  the  bill 
enclosed  is  a  proper  charge     net  the  city,  ui&  should  be  paid 
in  the  manner  provided  by  • ection  IE  of  the  ot,  that  is,  by  the 
uftitor  and  the  treasurer  including  the  amount  of  the  bill  in  the 
next  settlement  which  these  officials  shall  make  vrith  the  state, 

;>er  ,/our  request,  I  am  returning  correspondence 
bill  from  the  Mendocino  state  Hospital, 


inoerely  yours, 


CITY 


Copies  to 

Hon,  Thomas  ;'.   oyle,  auditor, 
Hon,  John  ■  .  ;ieler,     surer. 
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June  21st,  1928. 


SUBJECT:  Extrance  to  Garage. 


Dear  Mrs: 


I  am  in  receipt  of  your  letter  under  date  of  June  14th, 
enolosing   copy  of  a  letter  from  Mr.  Carlo  latraia  in  reference 
to  Gray  Dawn  Garage,   i«'rom  the  contents  of  both  letters  it  appears: 
That  on  November  22nd,  1926,  a  permit  was  granted  to  I.  V.  Lacey 
and  M.  E.  Vukevioh  to  conduct  a  public  parage  on  Latham  Place 
west  of  ;:ason  street,  vrith  an  entrance  on  Dikeraan  'lace.  This 
permit  was  thereafter  transferred  to  one,  Curtis.  Since  the  date 
of  transfer  Curtis  has  constructed  a  building  on  Mason  Street, 
which  building  adjoins  Gray  Dawn  Garage.  No  permit  has  been  granted 
to  use  last  mentioned  building  as  a  garage,  but  notwithstanding 
lack  of  permit,  Curtis  is  using  same  as  an  entrance  to  said  garage, 
having  made  an  opening  in  said  garage  which  leads  directly  into  the 
Mason  street  building.  You  desire  to  be  advised  as  to  the  right  of 
Mr.  Curtis  to  continue  to  use  Sason  Street  building  as  an  entrance 


to  garage. 


ON. 


Your  attention  is  directed  to  Ordinance  746  (New  Series), 
regulating  the  construction  and  maintenance  of  public  garages. 
Section  2  of  this  ordinance  provides  that  it  shall  be  unlawful  for 
any  person  to  maintain  a  garage  without  first  obtaining  a  permit 
from  the  Board  of  Supervisors. 

In  granting  a  permit  for  a  public  garage,  your  Board 
no  doubt  takes  into  consideration  the  matter  of  traffic  conditions, 
both  vehicular  and  pedestrian,  at  whatever  point  the  entrance  of 
the  proposed  garage  is  to  be  located,  and  that  the  granting  or 
refusing  of  a  permit  will  to  some  extent  depend  on  traffic  conditions 
at  that  point;   therefore,  to  materially  change  the  location  of  said 
entrance  might  change  conditions  under  which  permit  was  granted. 
To  exemplify  -  Your  board  might  deem  it  proper  that  a  garage  should 
be  constructed  on  the  north  side  of  Jessie  Street,  between  4th  and 
5th  streets,  with  an  entrance  only  on  that  street.  The  owner,  after 
the  construction  of  his  garage,  might  acquire  property  facing  .  arkct 

treot,  and  backing  in  to  his  garage.  Your  board  might  very  properly 
say  that  an  entrance  to  sai     „.ge  on  Market  treet  would  be 
decided  menace  to  the  publio,  but  if  your  board  has  no  control  over 
the  entrances  to  public  garages,  you  would  be  powerless,  ,;ach  is 
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not  the  condition  of  the  law.  As  entrance  into  a  garage  becomes 
a  part  of  that  garage.  c.ee  Webster's  lew  Internatio;    ictionary 
"iintranee  -  The  first  part,  tfe«  beginning  of  anything".  The  same 
authority  defines  "approach"  as  "a  means  of  access11  •  An  entrance 
to  a  garage  is  undoubtedly  a  means  of  access  thereto. 

As  applied  to  bridges  -  The   Supreme  Court  of  Illinois 
in  CITY  OF  BLOOMIHGTQN  v.  ILLIHC     ST.  RY.  CO.,  39  K.  S*  480, 
has  decided  that  approaches  to  a  bridge  are  a  part  of  the  bridge. 
The  sane  reasoning  must  apply  to  an  approach  or  an  entranoe  to 
a  building;   it  becomes  a  part  of  the  building* 

You  are  therefore  ,  dvised  that  Lr.  Curtis  has  no  right 
to  use  the  building  in  question  as  an  entranoe  to  the  Cray  Dawn 

ge,  and  in  so  doing  he  is  violating  the  provisions  of 
Ordinance  746  above  mentioned, 

Respectfully  yours, 


CITY 


Fire  Committee, 
Board  of  Supervisors. 
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June  22,  1928. 


Subject:  Refund  of  License  Tax  paid  voluntarily 

not  legal.  (The  Gray  Lino,  Inc.  Application.) 


Dear  ir: 


I  an  in  receipt  of  your  recent  communication  requesting 
my  opinion  as  to  whether  a  refund  may  legally  be  made  to  The  Gray 
Line,  Inc.  of  a  license  tax  paid  voluntarily  for  operation  of 
publio  passenger  vehicles. 


OPIHIOS 


On  numerous  occasions  this  office  has  determined  that 
license  taxes  voluntarily  paid  cannot  legally  be  refunded.  You  will 
find  the  opinions  setting  forth  the  grounds  for  suoh  conclusion  re- 
ported as  follows: 


Opinions  City  'ttoraey,  1910-11-12, 

page  206 

ti         t»         it          it     it    r» 

■   253 

M           *            't             II      tt     tl 

"  407 

»•      •      •     1916-20 

"   112 

rt        it         tt          n     h 

f   146 

(and  others) 

You  are  advised  to  deny  application  for  refund. 


Respectfully, 


Tax  Collector, 

City  Hall, 

San  Francisco,   Calif, 


CITY  ATTORNEY1 
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♦Tune  E3rd,  1928. 


JiiCI:  Appointment  of  Polic.    .on, 


Gen 


entlemen : 

In  a  recent  communication  you  have  asked  me  as  to  whether 
or  not  Hellie  iioriarity,  age  39  years,  can  be  legally  certified  by 
your  Commission  to  the  voile e  Commission  as  being  eligible  for  appoint- 
ment  as  a  jail  matron  in  the  "ollce  Department. 

OPINION, 


Appointments  to  the  Police  Department  are  re^julated  by 
Sec.  3,  Chap.  I,  Art.  VIII,  and  it  is  therein  provided  that  - 

"Every  appointee  to  the  department  shall  not  be 
less  than  twenty-one  nor  more  than  thirty-five  years  of 
age  and  must  possess  physioal  qualifications  required 
for  recruits  of  the  United  t;  tes  ,,rmy,  ana  before  his 
appointment  must  pass  a  satisfactory  medical  examination 
under  such  rules  and  regulations  as  may  be  prescribed 
by  the  3oard  of  Police  Commissioners." 

From  ■  reading  of  the  above  section  it  is  apparent  that  the 
cual if i cations  mentioned  were  intended  to  apply  to  all  persons  who  are 
required  to  perform  police  duty.   It  is  as  much  the  work  of  the  police 
Department  to  provide  for  the  care  and  retention  of  prisoners  after 
their  arrest  as  it  is  to  arrest  persons  charged  with  crime;  therefore, 
police  matrons  when  engaged  in  their  duties  are  performing  police 
duties  and  are  members  of  the  police  force. 

It  is  true  that  there  is  e  clause  in  the  above  nuoted  charter 
provision  to  the  effect,  that  appointees  to  the  T'oliee  apartment  shall 
possess  the  physical  nualifi cat ions  required  for  recruits  of  the  United 
States  Army.  This  provision,  however,  does  not  bar  women  from  the 
Police  Department,  for  the  reason  that  females  arc  admitted  into  the 
United  States  Army  as  nurses,  and  are  subjeajf.  to  many  of  the  provisions 
governing  the  admission  of  males. 

In  November,  1921,  the  charter  was  amended  to  bring  police 
matrons  under  the  benefits  of  the  Police  Pension  provisions  of  the 
charter.   I  take  it  that  this  is  an  additional  reason  for  holding  that 
said  matrons  are  subject  to  the  same  limitations  as  to  age  as  are  male 
members  of  the  department.   ;t  is  not  conoeifcable  that  where  one  is 
entitled  to  receive  a  pension  upon  reaching     ecified  age,  that  there 
would  not  be  some  limitation  as  to  the  age  at  which  said  person  would 
oease  to  be  eligible  for  appointment. 
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as  the  provisions  are  mandatory  that  no  person  shall  become 
a  member  of  the  Police  Department  over      go   of  thirty-five  years, 
and  as  Nellie  rioriarity  is  now  thirty-nine  years  of  age,  I  gegret  to 
have  to  advise  that  your  Honorable  Commission  eannot  legally  certify 
the  name  of  Tellie  I.'oriarity  to  the  Police  Commission  for  appointment 
as  a  polioe  matron  in  the  olice  Department. 

Very  truly  yours , 


cir      jv. 


Civil  Service  Commission. 


(4) 
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June  23rd,   191    . 


SUBJECT:     Payment  of  Demands    gainst 

.YGROUHD  CO,  ,ove 

3udget  allowance. 


Dear  sir: 


I  am  In  receipt  01'  your  letter  under  late  of  June  21st, 
in  which  you  direct  my  attention  to   the  1927-28  budget  allowance  to 
the  Playground  Commission,  which  amount  you  st ,te  is  five   cents  on 
each  0100. 00  of  assessed  valuation  for   that  year.     You  further  state 
that  you  are   in  receipt  of  ft  demand  drawn  by  Beard  of  Supervisors 
in  favor  of  .l  lay  ground  Commission  in  the  sum  of  $1,702.80  "to 
reimburse  playground  funds  for  development  of  tt 6th  and  Douglas 

treets  playground  eiterl .     You  ftak  if  this   demand  should  receive 
your  audit. 

I  OH. 

Your  attention  is  directed  to   item  i;o.   65   in  1927-28 
budget  included  in  "Miscellaneous     e counts  Under  Control  of  Board 
of  Supervisors",  which  item  is   entitled  "Improvement  of  J'ublio 
Lands  in  Noe  Valley".      I  am  advised  by  the  .;  layground  Commission 
that  this  item  was  intended  to  provide   for  the   improvement  of  the 

yground  at  26th  and  Douglas     treets.      If  this   is  a  fact,   and  the 
demand  which  has  reached  you  is  drawn  against  this,    item,    it   should 
receive  your  audit,    for  the  reason  that   the  maximum  amount  which 
could  have  been  allowed  to   the  Playground  Commission  for  1927-28 
was  seven  per  cent  on  each  £100.00  of  assessed  valuation.         &• 
budget  allowance  as  shown  in  the  budget  for   tfeftt  year  v'--s  only  five 
per  cent  on  each     100,00.      Therefore,   if  the  Btari  of  -  apervisors 
placed  an  additional   item  in  the  budget  for  playt  purposes, 

which  item  when  added  to   the  general  budget  alllHHII   aid  not  bring 
the  total  beyond  the  maximum  of  seven  per  cent  on  each   alOO.OC  of 
assessed  valuation,    the  law  has  not  been  viol-ted.  ue,    the  charter 

gives  to   the  Playground  Commission  complete   control  over  its  funds, 
and  does  not  contemplate  the   itemization  of  the   total  amount  allowed 
by  the  Board  of  Supervisors.     However,    if  the   Playground  Commission 
does  not   object  to   receiving  the   additional  amount  specially  budgeted, 
the   fact   that   it   is   so  budgeted  uoos  not  make   the   allowance   of  this 
amount  illegal,  provided  that  it   uoes  not  exceed  the  maximum  sum 
permitted  by  the  charter. 
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The  action  commenced  by  •  .  atton  does  not  cover  the 
instant  case.  -lis  complaint  was  that  the  maximum  eharter  allowance 
was  being  exoeeded.  Here,  if  budget  item  ::o.  65  was  intended  for 
playground  purposes,  the  budget  allowance  ie  not  being  exceeded. 

You  are  therefore  advised,  if  the  facts  relative  to  this 
demand  are  .  s  given  to  me  by  the  "lay ground  Commission,  the  demand 
in  question  should  receive  your  appro v 


sincerely  yours, 


. 


Auditor. 
(1) 
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June  29th,  1928. 


SUBJECT:  iimployment  of  ouperintendent  of 

Bureau  of  Building  Inspection  tnd 
~ary  Demand  of  John  B*  leomjrd. 


r  ir: 


I  am  in  receipt  of  your  letter  to  which  is  attached  a 
letter  from  ilr.   Grover  O'Connor,   in  reference  to   the  above  matter. 
In  your  letter  you  state  that  on  ..prll  23rd,   1928,   the   Board  of 

■•arvisors  appropriated  to   the;   Board  of  °ublic     orlcs  from  the 
General  Fund,   1927-28,   the   syro  ofa1875.00,   for  the  payment  of 
salary  of  a  Chief  Engineer  of  the    bureau  of  Building  Inspection, 
from  i.prll  1st  to  J'un'e  3'dth  of  the   current   year.      i^hat  subsequent 
to   the  making  of  this  appropriation  tin  rd  of  .Public   ..orks, 

pursuant   to   the  provisions  of  ~ee.   3,   Chap.   I  of  .,rt.  VI  of  the 
charter,   appointed  John  B.   Leon;ird  to   the   position  of  Superintendent 
of  Building  Inspection,   and  the   demand  in  favor  of  i:r.   Leonard  for 
625.00  for  services  in  the  last  mentioned  position,   drawn  against 
the  appropriation  made  Tor  the  employment  of  a  Chi of  Engineer  of 
Building  Inspection,   1e  now  before  you  for  audiTT       In  addition  to 
the   objections  made  by  Br.   O'Connor  to    the   approval  oi   .jr.  Leonard's 
demand  upon  the  ground  that  the  appropriation  was  made  for  the 
employment  of  a  Chief  Engineer  of  Building  Inspection,  therefore 

was  not  available  for   the  payment  of  a  superintendent  ox      sliding 
Inspection,  :'rt   O'Connor  claims  that  you  should  v/ithholu  your  approval 
of  the  demand  for  the  reason  that  the  Civil  aervice  Corruaiseion 
Improperly  permitted  the  appointment  of  Mr.   Leonard  as  a  temporary 
employee,   to   the  position  which  he  is  occupying. 

OPIHIOfl. 

On  June  6,  1927,  the  Board  of  supervisors  adopted 
Ordinance  Bo.  7558  (Hew  aeries),  commonly  known  as  ,:?he  1927-28 
Budget  Ordinance" »  The  appropriation  iaade  by  the       or  the  pay- 
ment of  salary  of  a  Chief  Engineer  of  Building  Inspection  having  been 
made  subsequent  to  the  passage  of  the  ordinance,  was  not  included 
therein.  Your  attention,  however,  is  directed  to  ection  2  of  the 
ordinance,  reading  as  follows; 

"Uo  department,  officer,  board,  commission  or 
employee,  shall  expend,  agree  to  expend  or  incur  any 
liability,  which  shall  exceed  the  amount  of  any  appro- 
priation herein  made,  or  which  may  be  hereafter 
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appropriated  i'or  any  specific  purpose,  and  no  such 
appropriation  ~nn"all  be  used  or  subjected  to  any 
liability  Tor  any  purpose  other  than  that  which  it 
is  herein  £p eeif ically  made ,  unle ss  otherwise 
authorized  by~"thV  ^oar'd  of  supervisors.' 

This  ordinance  was  adopted  for  the  purpose  of  complying  with  the 
provisions  of  ~ec.  3,  Chap,  I,  ,.rt.  Ill  of  the  charter,  and  while 
the  appropriation  made  by  t      rd  oi'  upervisors  was  made 
subsequent  to  the  -doptlon  of  the  ordinance,  I  -,-.xa   of  the  opinion 
that  its  provisions  must  apply  to  subsequent  appropriations,   rhis 
view  is  amply  supported  by  decisions  of  courts  of  the  various 
states,  ana  in  view  of  these  decisions  I  believe  that  it  is  the 
ositive  mandate  of  the  law. 

ee  Charter  -  ec.  7,  Chap.  I,  Art  III  : 

"Ko  warrant  shall  be  drawn  except  upon  an  unexhausted 
specific  appropriation. 

In  SARTKK  v.  SZ3KXTO0     TY,  42  Cal.  /.pp.  550, 
the  court  held; 

"It  follows  that  where  there  is  no  law  pro- 
viding compensation  to  be  paid  to  a  deputy,  under 
a  public  officer,  out  of  the  County  Treasury, 
such  deputy  cannot  legally  claim  compensation 

See  also,  CITY  jj?  ~IL.i«HiL*     v.  3IBW3R,  149   .  .  £11  - 
In  the  case  cited  the  City  Council  appropriated  /4800.00  for  the 
use  of  the  City  Clerk  to  pay  for  expert  assistance  in  making  up 
the  tax  roll,  ahe  clerk  employed  B.  as  expert  assistant,  who 
worked  on  the  tax  rolls  twenty-one  days,  but  was  thereafter 
employed  for  five  months  in  the  office  of  the  clerk,  and  v/as  paid 
out  of  the  ^.4800.00  appropriation.  In  passing  on  13' s  claim  the 
court  said: 

8  perceive  no  basis  in  the  record  for  the 
claim  that  appellant  Thompson  did  not  unlawfully 
appropriate  the  money  paid  to  Sinner.  True,  there 
was  no  moral  turpitude  about  it;  but  if  violations 
of  law  without  such  character! nation,  in  respect 
to  the  administration  of  public  funds,  could  be 
efficiently  pleaded  in  Justification,  the  door 
would  be  wide  open  for  serious  abuses.  It  is  ihe 
polioy  of  the  law  to  hold  an  official  custodian  of 
public  funds  to  very  strict  accountability,  and 
to  make  him  responsible  for  money  Illegally 
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disbursed,   regardless  of  whether  the  municipality 
received  an  equivalent  or  not.     There  is  no  other 
safe  course,   and  any  attempt  to  evade  the   law 
t  receive   Judioial  condemnation  upon  ever^ 
opportunity  therefor. 

The  money  was  delivered  to  the  city  cler^ 
for  a  particular  purpose.     That  necessarily  isade 
him  e   trustee  thereof  for  such  purpose.     The  trust 
was  susceptible  of  being  executed  only  by  paying 
so  rauoh  of  tlie  money  as  was  needed  to  procure 
expert  assistants  to  work  on  the  tax  roll,   and 
returning  the  balance  to  the  city  treasurer.     The 
law  contemplated  payment   for  services  of 

rticular  xcind  and  to   the  person  or  persons 
rendering  tho  service,     .nd  on  sworn  pay  rolls 
showing  such  facts." 


See   also   BAT3M41  V,   MAYOR, ETC.    OF  CITY  Of  MT.   VERNOH, 

225  I«   Y,    Sup.    495. 

i 

The  charter  of  the  City  of  Mt.  Vernon  contains  the  'following  pro- 
vision: "The  board  of  estimate  .- nd  eontn  ot,  exeept  as  otherwise 
provided  by  law,  shall  have  the  authority  to  fix  the  salaries,  or 
compensation,  and  determine  the  positions  and  numbers  of  all  city 
officials  and  employees  of  each  office,  board  and  department." 
In  passing  upon  the  claim  of  an  employee  for  whom  no  appropriation 
was  made,  the  upreme  Court  of  New  York  said: 

"It  is  therefore  obvious  thet  the  bo;  rd  of 
estimate  and  oontraot  could  incur  no  obligation 
by  way  of  creating  positions  and  engaging  employees 
until  such  time  as  the  funds  are  available,  which 
could  only  be  made  possible  by  including  provisions 
for  audi  proposed  positions  in  the  annual  budget. 
The  only  way  that  positions  could  be  created  under 
the  charter  would  be  to  have  the  board  of  estimate 
include  on  item  in  the  estimate  to  oover  the 
salaries  of  such  positions,  and  then  after  the 
estimate  had  been  adopted  and  the  funds  made 
available,  to  formally  create  the  obligation  for 
such  salaries. 

Therefore,  in  view  of  our  charter  provision,  our  budget 
ordinance,  and  the  decisions  of  the  Supreme  Courts  of  this  aid  our 
sister  states,  I  regret  to  have  to  advise  you  that  t       d  of  ,  r. 
Leonard  as  Superintendent  of  iuilding  Construction,  cannot  be  ,  id 
out  of  the  appropriation  for  the  payment  of  a  Chief  Ihigineer  of 
Building  Inspection. 
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Civil  aervice  revisions  lot  Violated. 

In  view  of  the  conclusions  reached  herein,  ordinarily  it  would 
not  be  necessary  to  determine  the  further  questions  raised  by 
O'Connor,  but  as  the  Board  of  Supervisors  may  desire  to  permit  the 
appropriation  already  made  for  the  payment  of  a  Chief  Engineer  of 
Building  Inspection  to  be  used  to  pay  for  his  services,  I  deem  it 
my  duty  to  dispose  of  these  objections. 

Section  £  of  -rt.  XIII  of  the  charter  arovio.es  that: 

"Before  any  new  position  is  created,      rthority 
creating  such  position,  shall  eeoure  from  the  Civil 

rvice  Commission  the  proper  designation  oi"  such 
position,  and  that  the  title  of  the  position  shall 
correspond  vrith  the  classification     sd  in  accordance 
with  the  provisions  of  this  section. 

This  was  done.    ectlon  10  of  the  sane  article  provides: 

"To  prevent  the  stoppage  of  public  business,  or 
to  meet  extra  ordinary  exigencies,  the  head  of  any 
department  or  oi'fioe  may  with  the  approval  of  the 
Commission  make  temporary  appointments,  to  remain  in 
force  not  to  exceed  sixty  days,  end  only  until 
regular  appointments  under  the  provisions  of  this 
article  oan  be  ciade." 

I  understand  that  ?r.  Leonard  is  a  temporary  appointee 
authorized  by  the  ,;ivil  Service  Commission,  _,.r.  >,'  Connor  contends 
that  the  appointment  of  Lr.  Leonard  was  not  nucessary,  either  to 
prevent  the  stoppage  of  public  business,  or  to  meet  anj  extra  ordinary 
exigency.  The  Civil  Service  Commission  is  the  Judge  of  this  fact. 
If  that  body  allows  a  temporary  appointee  to  fill  a  Civil  ervice 
position,  it  has  determined,  either  that  the  eppointment  is  necessary 
to  prevent  a  stoppage  of  public  business,  or  to  meet  an  extra  ordinary 
exigency,  and  that  finding  is  binding  upon  you. 

Your  attention  is  directed  to  the  case  of  PRATT  r. 
ROSENTHAL,  181  Cal.  151,  where  the  Supreme  Court  of  this  :,tate  said: 

"It  is  a  well  established  proposition  that 
a  Commission  with  the  ,-owers  conferred  upon  the  Civil 
Service  Commission  in  the  examination  i'or  public 
employment,  has  a  wide  discretion  with  regard  to  the 

nner  of  performing  its  duties  and  exercising  its 
powers.   .here  the  position  is  one  as  to  the  proper 
mode  of  filling,  which  there  is  f.     id  reasonable 
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ground  for  difference  of  opinion  among  intelligent 

ud  conscientious  officials,  the  :  otion  of  the 
Commission  should  stand,  even  though  courts  may 
differ  from  the  Commission  as  to  the  wisdom  of  the 
classification.  In  other  words,  if  the  classifica- 
tion of  the  Commission  clearly  violates  the  consti- 
tution or  the  statute,  mandamus  should  issue  to 
correct  the  classification.  If  the  action  of  the 
Commission  is  not  palpably  illegal,  the  court 
should  not  intervene* 

In  MAISEL1  v.  CIVIL  SBRVIC       JSXOH.  16    :..  339,  the 
court  said: 

"Courts  should  let  administrative  boards  and 
officers  work  out  their  problems  v/lth  as  little 
Judioial  interference  &s  possible.  They  may  decide 
a  particular  question  wrong,  but  it  Is  their 
question.   uch  boards  are  vested  with  l.   high 
discretion,  rnd  its  abuse  must  appear  very  clearly 
before  courts  will  Interfere." 

The  fact  that  the  7:epi;rtment  of  liuilding  Inspection  has  for 
some  years  performed  its  duties  without  the  services  of  a  Superintendent 
of  Juilding  Construction,  is  no  proof  that  they  tve   not  neces^     t  the 
present  time.  The  fact  that  the  Commission  did  not  receive  evidence  at 
a  public  meeting  as  to  the  necessity  of  permitting  the  appointment  is 
iamaterial*  The  acts  of  the  Commissioners  ere  not  judicial,  but  art 
executive,  ministerial  or  administrative. 

PBOPI^  ex  rel  SCHAU  vs.  HftV II LJJJIS ,  77  E.  |«  786. 

This  being  the  case  it  was  not  necessary  for  the  Commission  to 
take  evidence  on  this  particular  ouestion.  The  facts  may  nave  been 
within  the  knowledge  of  the  Commissioners,  or  may  have  been  investigated 
by  subordinates  and  the  result  of  the  investigation  given  to  the 
Commission.  The  all  important  question  was,  not  was  evidence  of  the 
fact  presented  to  the  Commission,  but  did  the  fact  exist  when  the 
aotion  was  taken.  The  Commission  has  found  that  it  did,  and  the  finding 
is  binding  upon  you. 

You  are  therefore  further  advised  that  should  the  Board  of 
Supervisors  consent  to  the  appropriation  heretofore  made  for  the  payment 
of  a  Chief  Engineer  of  Building  Inspection,  being  used  to  pay  i'or  rr. 
Leonard's  services  as  '.superintendent  of  Building  Inspection,  you  may 
audit  his  demand  against  it. 

merely  yours, 

Auditor.  CITY  ATTORNEY. 

(1) 


--• 


.     ; 


. 


. 


I   '    ' 


*1 


. 


aid  tl 


- 


(I) 


%*\t 


June  «$,  I9se. 

■  ubjeots     AMftftsBMnt  of  ferry-boats  and  property  kindred 
to  operatlo  ,«rry  boat  eervloo. 

Deer     ir: 

Under  date  of  June  iyth  last  you  wrote  as  follows; 

"The       ldan  3a ta  <  wi  and  operate 

certain  fan-  a  betweoa  £en  Fiaaoieeo  county  and  Ueaeaa 

and  tiarin  counties. 

•as  tuis  oomi*ay  la  not  la  any  lauaftr  oonnaatad 
with  a  railroad  am  I,  aa  the  assessor,  within  wy  rights 
in  assessing  eaid  boats  under     ee.  5043  of  fafl 
ia*t 

•¥eur  attention  la  also  aallad  a.  3CC* 

and  &ee*  3e6ca  and  .  »e.  36<J5b. 


ton  on  tfoe  above  In  tha  near  future 
will  be  a  -predated." 

O-  i,  X'-i. 

motions  366*,  3064a  and  3669b,     olltloal  Code,  in  ray  >a 

have  no  a    licttion  to  t  isstion,  aa  thoee  eaotlona  rotate  to  and 

concern  railroad  companies  sn&e&ed  in  that  m»b  cj 

for  taxation  upon  a  revenue  basis,  easapting  all  -jrUus    ;3ed  exolu- 

vely  in  ecaneeti  >n  therewith  from  all  >■• 

the  loldaa  Gate    erry  is  not  open- tine;  •  railroad  business 
and  has  no  connection  the*  >elth.     The  ses»  thing  eould  be  true  of  all 
other  ferry  boats  not  used  in  connection  *ailroa£  business,  such 

.ute"  ferries  of  the  i>outhe  *y  fm  all 

ferry  heats  oaxryine  autonobilee  and  pestreagers  vely  connect- 

ed with  railroads. 

action  3C4S  itieal  code,  passed  and  approved 

1917,  la  ay  opinion,  is  the  section  to  be  aeelica  la  all  •uoj 
That  section  roads  ea  follows  i 

srrles.     Toll  bridges*     4  S 
vessel  traversing  across  any  of  the  sate 
between  two  c  n*tsat  points,  rogiOarly  •apjaye*  for  ti^e 
traaafer  of  yfessengers  end  freight,  a- 
so  to  do.      Aero  ferries  connect  aore  thai  oeuawy, 

the  wharves,   storehouses,  and  all  stationary  property 
belonging  eonnoc-.ei.  witb  such  ferries,  saast  be 

assessed,  and  the  taxes  j aid,  in  the  county  where  located. 

e  value  of  all  wetereraft,  and  of  all  toll  bridges 
connecting  -ore  then  one  county,  aust  be  assessed  in 


ft 

equal  proportions  in  the  oouutioa  connected  by  such 

ferrlos  or  toll  <t  approved  &ay  IX, 

XS17J  ;»tat«.  1917,  ;•  42S.) 

The  above  raattor  lias  been  directly  passed  on  1b 

.-iOlfi€ 
^•assuror,  181  c&i.  se-- 
184  Pas.  3. 

(three  eases) 

~OUtheg& 

s  reeolp  e  frost  thai] 


hey  do  not  connect  with  au 


the  ^leintiff,  nor  with  any  other  r 

as  its  buslneus  la  concerned,  it 

bo  operated  by  any  of  It  hae  ao  conn 

tlon  whatever  with  the  railroad  ays ten  operated  by  the 

Pit. 


mm 


ti.il  a     tnte  upheld  this  contention  of 
plaintiff,  say  lag  a 

.a  oaice  the  prepc  .if  further  en 

o  it  ion  La     oeesaar./,  we  nay  take  tie  very  ease  here 
presented,     Parries  are  ac  iod  La  east  4; 

ii.erof  ere   I  laed  in  the  operation  or  a  ferry 

is  net  Lu Amble  exclusively 

emaar  «, -*t  *.  cti-jn,   but   is  subject  to  Leeal  taxatiw. 
Ui  •  value,  unoor  sc  .       -  will  be  sen 

11  for  ted  by  a  railroad 

ion  is  else  a ting  a  railroad  are  thus  aubje  et  to 

looal  taxation.     local  to  of  all.  such  ferries  ie 

authorise  »oction  3C43  of  the         I  tioel  . 

they  connect  etatiotuu  par- 

ty *  mil  be  taxed  in  tfc£  fa  is  aituated 

and  the  intangible  ter  Graft  assessed  la 

■is  in  the  respective  oounties. 

Therefore,  you  are  advised  that  it  is  your  duty  to  as  ess  all 
ferry  boats  and  all  other    roperty,  or  any  part  thereof,  of  the  Ooldon 
Oats  ferry  Company,  and  also  you  are  to  assess  like    roperty  of  other 
corporations  i  »d  exclusively  in  the  operation  of  a  railroad  bus- 

iness la  this  state. 

Ho s poo t fully  yours, 

bcfetoN*  ciw  Arrows* 
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July  5,    1928. 

SUBJECT:   Subpoenas  issued  by  Coroner. 

Dear  Sir: 

Your  request  for  an  opinion,  dated  June  29,    1928, 
ha3  been  received  in  this  office,   as  follows: 

"In  case  of  witnesses  under  subpoena  to 
Coroner's  inquest,   sold  subpoenu  antedating 
subpoena  to  the  police,    superior  or  other  courts 
and  while   said  witness  is  in  attendance  at   Coroner :~ 
inquest,    will   said  Coroner's   subpoena  hold  in  case 
of   subsequent  subpoena  and  recuest  i'or  attendance 
at   said  courts.'1 

Coroner  is  gives  express  authority  by  Section  1512 
of   the  Penal  Code  to  issue  subpoenas  for  witnesses,    and  a  witzu 
who  is  served  with  a  sub  und  fails  to  attend  and  testify  may 

be  compelled  to    attend  and  testify.     For  disobedience,    i    witai 
may  be  punished,  by  the   Coroner,     oee  section  1513,   Penal  Code. 

Accordingly,    if   a  witness   it.  under  subpoena  to  a 
Coroner's  Inquest,    said  subpoena  antedating   a  subpoena  to  the 
police,    superior  or  other  courts,    and  while  said  witness  is  in 
attendance  at  the  Coroner's  inquest,    it   is  my  opinion  that  said 
Coroner' s   subpoena  takes  priority  over  subsequent  subpoenas  and 
requests  for  attendance   at   said  courts. 

e  law  do*  re  uire  impossibilities  and,    of 

course,    it  would  be  physically  impossible  for  a  person  under 
subpoenas  to  appear  in  two  places  at  the   one  and  same  time. 
Whichever  subpoena  was  first   oerved  in  such  an  instance   should 
be  first  recognized  and  obeyed. 

ctfully, 
Coroner  CITY  aL 
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July  10,  1928. 
SUBJECT*  Salary  Demands  of  Painters  for  ervices  Performed. 

Dear  sir: 

Under  date  of  June  25,  1988,  you  state  th  t  you  are  withholding 
payment  of  oertain  demands  for  salary  of  four  painters  who  have  performed 
services  for  the  City  cOid  County  of  ran  Francisco* 

I  am  informed  that  the  Board  of  Public  orks,  on  February  9, 
1928,  made  u  requisition  upon  the  Civil  service  Commissioners  for  four 
permanent  painters,  and  that  said  Commission  on  February  28,  1928,  cert- 
ified the  names  of  Messrs.  Clark,  77illiaras,  Foley  and  Peterson, 

These  men  were  employed  and  have  worked  since  said  time  without 
protest  until  the  date  of  your  communication,  and  their  salary  demands 
have  at  all  times  received  the  approval  of  the  Civil  service  Commission. 

These  four  named  painters  stand  highest  on  the  fifth  eligible 
list  of  painters,  from  which  certification  was  made,  the  fourth  list  of 
eligible  painters  having  exp  red  by  limitation  of  time  on  March  14,  1927. 

pxcua 

Seotlon  5  of  article  XIII  of  the  charter  empowers  the  Civil 
Service  Commission  the  right  to  make  rules  to  oarry  out  the  purposes  of 
Civil  rervice.  In  accordance  with  appropriate  rules  adopted  by  the 
Comuission,  the  persons  above  mentioned  were  duly  certified  to  the 
Board  of  Public  Vorks  as  painters.  The  names  so  certified  are  the 
highest  on  the  eligible  list  of  painters  maintained  by  the  Civil  Serviee 
Commission. 

Under  the  circumstances  I  am  of  the  opinion  that  the  certifi- 
cation by  the  Civil  Service  Comsiission  is  binding  upon  you,  and  if  the 
persons  mentioned  have  performed  the  servioes  for  wlloh  they  were  cert- 
ified, they  are  entitled  to  their  compensation. 

Respectfully  submitted, 


city  ;a"'Toantf 


Thos,  ",  Doyle, 

uditor, 
City  Hall. 
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July  12th,  1928. 


SUBJ2CT:  Removal  of  Trees,  Shrubbery  and 
Other  Obstructions  which  deprive 
Pedestrians  and  Motorists  of  a 
Clear  View  of  street  Intersections. 


Gentlemen: 

Your  request  for  an  opinion  regarding  (1)  who  should 
bear  the  cost  of  removing  obstructions  such  as  trees,  etc.,  located 
on  private  property,  (2)  the  legality  of  an  ordinance  providing  for 
the  removal  of  trees  and  shrubs  which  deprive  oedestriuns  and 
motorists  of  a  clear  view  at  street  intersections,  is  at  hand. 


OPIEIQE. 

(1)  The  cost  of  removing  obstructions  such  as  trees,  etc. 
located  on  private  property  or  on  the  property  lying  between  the 
property  line  and  the  curb  line,  commonly  known  as  the  "sidewalk", 
must  be  borne  by  the  municipality,  as  to  oompel  the  property  owner 
to  remove  the  said  obstruction  would  be 
without  compensation. 


a  taking  of  private  property 


(2)  Trees  and  shrubbery  located  on  private  property  and 
maintained  in  such  a  manner  as  to  obstruct  the  view  of  pedestrians 
and  motorists  at  intersections  is  clearly  a  menace  to  public  safety 
and  therefore  becomes  a  public  nuisance.   The  removal  of  such 
obstructions  in  my  opinion  would  constitute  a  valid  exercise  of  the 
police  power. 


"The  police  power  extends  to  all  reasonable 
regulations  relating  to  keeping  the  sidewalks,  streets 
and  public  ways  free  from  obstructions  and  nuisances 
and  to  all  proper  restraining  regulations  relative 
to  the  use  thereof.  Lanifestly  the  protection  of  life 
and  limb  and.  the  safe,  free  and  convenient  use  of 
public  streets  by  all  are  matters  of  public  concern 
and  there  is  both  a  power  and  obligation  on  the  part 
of  the  public  authorities  to  pass  and  enforce 
reasonable  police  provisions  for  this  purpose." 

Mcquillan  ::un.  Corp.  Vol.  3,  p.  193. 
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"Trees  may  lav/fully  be  grown  and  maintained 
along  the  sidewalks  and  in  the  streets  of  cities 
and  towns  and  in  front  of  the  premises  of  abutting 
property  owners;   that  is  to  say,  trees  so  grown 
are* not  nuisances.   "hen,  however,  trees  obstruct 
or  interfere  with  the  use  of  a  street,  a  common 
council,  under  its  power  to  cure  for  and  control 
streets,  and  to  define  and  remove  nuisances,  may 
cause  their  removal,  unless  in  dedicating  the 
land  as  a  street  the  dedication  reserved  the  trees. 
The  council  may  so  act  no twithet raiding  the  fact 
that  the  trees  do  not  completely  obstruct  the 
walk,  the  degree  of  obstruction  requiring  removal 
of  trees  being  a  question  for  the  city  to  determine 
in  the  absence  of  an  abuse  of  discretion.  ..here 
trees  in  front  of  one's  property  are  cut,  tFlmmed 
or  removed  by  the  city  or  town  for  the  purpose  of 
facilitating  the  use  of'  the  street  in  a  legal'  manner 
by  "thle  public,  the  damage  resulting  is  damnum  absque 
injuria^ 

19  GAL.  JUR,  113. 


"Under  the  charter  of  Salinas  city  the 
oommon  council  is  given  the  general  care,  custody, 
and  control  of  the  streets,  with  power  to  lay  out, 
open,  alter,  vacate,  improve,  cleanse,  and  repair 
the  same;   to  bmJh  regulations  for  protection  of  the 
health,  safety,  order,  and  cleanliness  of  the  city, 
and  to  define,  prevent,  and  remove  nuisances. 
(Charter  of  Salinas  City,  Stats.  1875-76,  p.  98.) 

Under  this  grant  of  power  there  oan  be  no 
question  that  the  city  authorities  can,  and  it  is 
their  duty  to  cause  the  removal  of  anything  consti- 
tuting an  obstruction  to  the  streets  and  sidewalks 
(the  latter  being  a  part  of  the  street)  and  abate 
it  as  a  nuisance,  since  anything  which  is  an  ob- 
struction to  the  free  use  of  a  public  ctreot 
constitutes  a  public  nuisance.  (Pen.  Code,  seo.370; 
Taylor  v.  Reynolds,  92  Cal.  573;  r.arini  v.  Graham, 
67  Cal.  130)." 

V/JIDEREURST  v.  TEOLCiCS,  113  Cal.  147  at  150. 

It  is  therefore  my  opinion,  1b  view  of  the  authorities 
cited,  that  an  ordinanoe  providing  for  the  removal  of  the  afore- 
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mentioned  obstructions  would   be  valid,   end  its  enfoi cement  a 
reasonable   aid  proper  exercise   of   the   police  power.      The 
ordinance  should  provide   for   a  reasonable  notice  to   the  owner 
of  the  trees,    in  order  t  la  may  remove   them   to   some  other 

location  if  he   so   desires,   and  in  the   event  t..  .e  owner  does 

not  so   remove  the   trees,  LI  remove   them  at  its  own 

cost,    but   it   is  mj  opinion  that   the   city  must  bear  the   cost  of 
the   removal.      If  the   trees   sought   to   be   reaov,  .  located  upon 

the  propert,  ad  not  upon  dewalks,   then 

compensation  must  be   offered  to  the  *er   before  removal. 


_ eetfully  yours, 


I" 


.•aets     _^tee, 
Loard  of    ,rvisors. 


1  t 
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CITY    ATTORNEY 


SAN  FRANCISCO 


(COPY)  July  23,  1928. 


Board  of  Supervisors, 

City  Kail, 

San  Francisco,  Calif. 

Gentlemen: 

n  the  18th  instant  a  petition  for  writ  of  injunction  was 
filed  in  the  supreme  Court  by  one  Lewie  H«   Rand  v.   J.   II.   zem&n&ky,  as 
registrar,  and  others.     The   ourpose  of  the  petition  was  to  restrain 
the  submission  of  Charter  Amsndment  No,  1£-A  to  the  people  at  the 
election  to  be  held  aft     uguct  28,  1928.     This  Charter  A&inAaiat  has 
to  do  with  the  creation  of  a  Utilities  Commission.     It  is  set  forth 
in  the  petition  tint  notice  of  this     ro posed  ai:iei; dv.ent  to  the  Charter 
had  not  been  advertised  as  is  required  tinder     eetion  o,  .jpticle  XI, 
of  the  Constitution,   find  th-  t  -mraphlets  of  this  article  were  not 
prepared  for  distribution*     1'he   petition  also  endeavored  to  attack 
eotlon  18  of  the  charter  jam Btoid  which  relates  to  the  deposit  of 
surplus  funds  aad  the  crediting  of  the  interest  realized  from  the 
deposit  of  such  funds.     The   petition  has  been  denied  by  the  Pupreme 
Court, 

/ever,  as  this  is  most  important  legislation  and  results 
may     rove  to  be  very  embarrassing  if  the  amendments  to  the  Charter 
were  attacked  after  .Jurisdiction  over  the  city's  utilities  had  been 
assumed  by  the  Commission.     There  is   another  point,   in  view  of  the 
present  form  of  the  Charter    .-etument,  that  I    be  successfully 

raised  and  it  is  as  follows: 

In  the  preamble  to  the  amendment  it  is  recited  that  the 
proposition  would  be  submitted  "at  the  general     riraary  election  to 
be  held  on  the  28th  day  of    Pugust,   1928. ,!    ..hiie   this   defect  might 
have  been  cured,  and  it  is   a  defect,  as  it  is     rovided  in  section  8 
of  article  XI  of  t&e  Constitution  that  such  amendments  shall  be 
submitted  "at  cither  a  special  election  called  for  that  o;.irpose  or 
at  any  general  or  special  election",   but  as  the  language     receding 
the  amendment  itself    rovid.es  that  it  was  to  be  held  at  "the  general 
primary  election' ,   it  would  appear  to  be  at  variance     :.tli  the    ;ro- 
visions  of  section  0,    article  XI  of  t&e  Constitution,     section  1041 
of  the     olitioal  Code  defines  what  is  •  M*l  election  and  that 

is   the  election  held  every  second  yea*  on  the  first  Tuesday  after 
the  first  Monday   of  Povember,  and     eetion  1043  defines  what 
speoial  election  is.     A  grave  doubt  arises  that  the  eleotion  to  be 
held  on  August  28,  1928  would  be  construed  as  a  general  eleotion  and 
Id  entrary  to  the  distinction  made  between  the  two   in  the  c~.se  of 
Bigelow  v.  Board  of  r.anervieors  of  ...cnoma,  18  ou.     J   .   718. 
view  of  the  foregoing,   it  is  my  opinion  that  the  Board  e:  ervioors 

Bhould  reoind  the  action  taken  in  submitting  the  Charter  Amendment 


known  as    article  XII-A  as  noted  far  election  on  August  28,  1928,  and 
also  the  previous  ■  ction  t&kan  in  noting  a  similar  amendment  for  the 
Vovember  election  as  strict  compliance  was  not  had  with  Section  8, 
xticle  XI  of  the  Constitution,     (Ehere  will  be  nothing  to  inhibit 
&  submission  of  the  ed  Cherts*  .-^tendment  at  the  lioveaber  elec- 

tion in  strict  accordance  with  the  section  of  the  Constitution  re- 
ferred to  and  no  injury  can  result,  as  the  amendment  could  not  take 
iffect  until  after  the  legislature  has  wet,     She  suggestion  that  this 
Batter  be  clef  erred  to  the  November  election  is  made  with  the  idea  of 
lef eating  eny  future  successful  attacks  against  the  amendment. 

Yours  very  truly. 


Jl  V  V 


ly  23,1928. 


SUE.     In  re  Refund  of  Taxes  aid  Under 
Protest  by  Lenore  B.  Bradley. 


Dear   i  : 

I  am  in  receipt  of  your  request  relative  to 
refund  of  taxet  paid  under  protest  by  Lenore      .         &ley, 
also  known  as  fcirs.      . ...     radley,   on     eoea^er  C>,1927, 


C 

Section  3819  of  the  Political  Code  pr  vi 
for  the  refund  of  taxes  paid  under  protest.  This 
section  further  provides  that  nay  action  brou  ht  by  the 
tax  payer  must  be  commenced  within  six  months  from  the 
date  of  payment. 

You  are  therefore  advised  tht  the  oil  -   -de  by 
Mrs.  Bradley  ie  barred  by  the  statute  of  limitations, 
and  cannot  now  be  pai>  . 

I  herewith  return  you  the  file  in  said  matter. 

Respectfully, 

City  Attorney. 
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July  85,1926. 
SUBJECT J  Leaves  of  Absence. 

Gentlemen : 

I  an  in  receipt  of  your  request  for  an  opinion 
as  follows: 

"The  Board  of  supervisors  desires 
to  be  advised  regarding  leaves  of 
absence  for  Employees,  superintendents, 
Heads  of  Departments  in  the  City 
Government,  other  than  eleoted  officials. 
Is  it  necessary  for  the^e  persons  to 
obtain  a  leave  of  absence  by  recommendation 
of  the  L'ayor  and  approval  of  the  Board  of 

pervisors. 

Also,  advise  the  oard  if  there  is 
any  time  limit  on  leaves  of  absence  of 
officials,  which  leeves  are  reoommended 
by  the  "ayor  and  approved  by  the  Board 
of  supervisors,  " 

OPINION. 


It  is  not  necessary  for  employees,  su. erintendents 
and  heads  of  departments,  other  than  elective  officials, 
to  obtain  a  leave  of  absence  by  recommendation  of  the  !  ayor 
and  approval  of  the  Jcard  of  supervisors.  i  uc  ons  are 
governed  by  the  provisions  of  ordinance  Ho.3426  (Sept. 14, 1915) 
which  provides  that  leaves  of  absence  shall  be  re  ;alated  by 
rules  of  the  Civil  Service  Commission. 

The  only  time  limits  on  leaves  of  absence  of 
officials,  which  leaves  of  absence  are  recommended  by  the 
Layor  and  approved  by  the  Board  of  Supervisors,  we   those 
fixed  by  ,.ectionsS53  and  4313  of  the  Political  Code,  the 
former  of  which  provides  that  no  oounty  or  municipal  officer 
shall  absent  himself  from  the  state  for  more  than  sixty  days, 
unless  upon  bu  iness  of  the  state,  or  with  the  consent  of 
the  legislature,  except  in  the  case  of  urgent  necessity,  the 
time  limit  may  be  extended;  and  the  latter  of  which  provides 


♦  el, 


■ 


>•* 


-2- 


that  no  county  officer  shall  absent  himself  from  the  state 
for  more  than  sixty  days  in  any  one  year,  and  for  no  period 
without  the  consent  of  the  Board  of  Supervisors,  except  when 
on  business  for       » %   provided  that  in  case  of  urgent 
necessity  the  tl     ht  be  extended,  but  not  to  exceed  six 
months. 


otfully, 


City  , ttorney. 


BO,' 


~?y-c 


August  3rd,    1928. 


SUBJECT:  Closing  of  Public  Streets. 


Dear  Sirs: 


Your  recent  request  for  an  opinion  was  reoeived  in 
due  course,  as  follows: 

RECUSST. 

"There  is  pending  before  the  Committee  on 
Streets  and  Commercial  Development  a  proposal 
to  close  Van  Hess  Avenue  from  Forth  oint  street 
to  Lewis  Street.  The  major  portion  of  the 
property  on  both  sides  of  this  street  is  owned 
by  the  City  and  County,  but  on  the  bloek  from 

oint  r;  treat  to  Bay  Street,  the  property 
on  the  east  is  owned  by  the  Southern  Pacific 
R.  R.  Co.  and  on  the  west  by  the  U.  S.  Government. 

The  Committee  requests  an  opinion  as  to  the 
legality  of  closing  the  block  from  Forth  Point 
Street  to  Bay  Street  and  in  the  event  that  this 
section  of  Van  Ness  .venue  was  closed  to  whom  would 
the  abutting  property  revert;  that  is,  to  the  City 
and  County  or  to  the  owners  of  the  property  at  the 
time  of  dosing." 


opction. 

Seotion  1,   Chapter  III,  Article  VI  of  the   San 
Francisco  Charter  provides  that  whenever  the  public  interest  or 
convenience  may  require,   the   Board  of  Supervisors  shall  have   full 
power  and  authority  to   order  the  closing  of  any  public   street 
within  the  City  and  County  of  San  Francisco. 

As  a  general  rule  the  title  of   streets  in  a  city 
dedicated  to  public  use  is  in  the   owners  of  the   adjoining  lands 
on  each  side  to   the   center  of  the   street. 

SAN  FRANCISCO   vs.    SFIING  VALLEY  fi'ATER  CO., 

48   Cal.   493; 

PORTER  VS.    LOS  ANGELAS,    182   Cal.    515; 

SAN    FRANCISCO-OAKLAND  TERKHUL  RAILWAYS 
vs.   ALAMEDA  C0ONTY,   225  Pao.   304; 

19  CAL.    JURIS.    42. 
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In  order  to  accurately  determine  in  #iom  title  to 
Ven  Hess  Avenue,   from  forth     oint    .treet   to  ..owis     treet,  vests 
it  would  be  necessary  to  examine  the  title  to  the   property 
traversed  by  this  street.       nder  the  law  the   original^  owner  of 
the  piroperty  is  still  the   owner  thereof,   if  he  has  merely 
dedicated  it  to   public  use.      In  ordinary  eases,   there   is  a  mere 
dedication  tantamount  to  u  easement,  and  the  original  owner  of 
the  abutting  property  owns  from  his  property  line  to  the  center 
of  the   street.      In  many  instances,   however,    the    abutting-  owners 
who     c quired  title  from  original  owners  do  not  own  the   Drop  arty 
from  the  property  line  to  the   center  of  the   street,   but' 
nevertheless,  have  an  easement  in  the   street  which  they  cannot 
be  deprived  of  without   eocipensation  by  the   closing  of  the   street. 

i  •,,      «_  In  BIGjLOW  vs.  :IH0.   Ill     .J..   559,    it  was 

held,   that  although  the    riupsrvisors  have  authority  to  close  a 
public  street,   yet  an  o\mer  of  a  lot  which  abuts  upon  the  street 
has  an  easement  therein,  whether  he  fee  in  the   street  or 

not,  which  easement  is  distinct  from  the  public  right  of  way.   and 
is  his  property  of  which  he   cannot  be  deprived  without   just 
compensation;     and  he  may  insist  that  the  closing  of  the   street 
is  void  as  to  him  until  pre-payment  to   him,   or  into   court     of 
such  sur  ould  compensate  him  for  hie   oronerty  taken  or 

damaged  thereby. 

See  also  - 

19  CAL.   JUXIS.   36; 

OBJRKIRK  v.    CITY  LUKA, 

112  Cal.   307. 

As  to  the  property  traverse c  by  the   street  and 
abutting  the  property  of  the   Northern   A.cific  Company.   I  am  of 
the  opinion  that,   if  said  corporation  were  the   original  owner 
thereof  and  never  conveyed  said  property,  upon  the  closing  of  the 
street,    title  would  be  in  said  corporation  free  and  clear  of  any 
easement.     The  same  rule  would  apply  with  referenc.  to   the 
united  states  Government.         a?0H  v.  All  rs,  176  Cal.   610 

•  ever,   if  neither  of  these  parties  were  the  original   owners, 
they  would  at  least  be  entitled  to  damages,   if  any,   for  the 
closing  of  the   street,   and  in  no  event  would  title  vest  in  the 
City  and  County  of  San  ./ran Cisco,   unless  the   City   end  County  of 
San  Francisco  was  the  actual  owner  of  the  property  traversed  by 
!w    3?reei'     Ownership,  of  course,  might  have  been  acquired  by 
the    city  through  purchase  of  the    property  traversed  by  the    street, 
or  by  gift,     /'ositive  determination  o:    the   title   to  the  property 
herein  involved  requires  a  search  of  fee    title  by  a  title   company. 

, .,  Very  truly  yours. 

amittee  on  Streets  and  Commercial 
relopment   -3oard  of  Supervisors. 

(3)  V£Y  ATT0KK5Y. 
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August  9,    1926. 


SUBJECT:     Legality  of  Ordinan|^tagarding 
Restriction  of  Food  Terminals, 
Warehouses,   ete. 

Dear  ?Ur: 

Is  it  lawful  to  provide  in  an  ordinance  that  wholesale  food 
terminals,  warehouses,  freight  yards  und  ferry  terminals,  shall  not 
be  constructed  or  established,  erected  or  constructed,  v/ithin  a 
certain  district  within  the  City  and  County  of       aoiseo,  and 
establishing  the  boundaries  of  said  district  nd  providing  penalty 
for  the  violation  of  the  provisions  thereof? 

In  the  ease  of  In  re  Linehan,  72  Cal.  114,  the  coart  held 
that  an  ordinance  prohibiting  the  keeping  of  more  than  two  cows  within 
certain  portions  of  a  city  was  valid. 

In  In  re  Hang  Kie,  69  cal.  149,  it  was  held  that  an  ordinance 
was  valid  which  prohibited  the  carrying  on  of  a  public  laundry  ithin 
the  city  limits,  except  within  prescribed  boundaries. 

In  8  Cal.  Jut.  693,  we  find: 

"Local  and  Geographical  factors.  There  can  be 
no     ;ion  but  that  I    ower  to  regulate  the  carrying  on  of 
certain  lawful  occupations  includes  the  power  to  confine  the 
carrying  on  of  the  same  to  certain  limits,  whenever  such  re- 
strictions may  reasonably  be  found  necessary  to  subserve  the 
ends  for  which  the  police  power  exists,  viz.,  to  protect  the 
public  health,  morals,  safety,  comfort  and  the  like.  The 
matter  of  the  reasonabteness  of  police  regulations  being 
addressed  primarily  to  the  legislature,  the  courts  have  shown 
the  utmost  liberality  in  upholding  them.  .  ubstantial  reason 
being  adduced  in  their  support,  they  will  stand.  Thus,  or- 
dinances establishing  fire  limits      rohiblting  the  erection 
of  wooden  buildings  la  such  areas;  defining  residence  districts 
and  regulating,  conducting  and  maintaining  of  works  and  fac- 
tories, including  laundries,  within  such  boundaries;  prohib- 
iting corrals,  burning  of  brick,  cemeteries,  slaughtering  of 
animals,  depositing  of  rubbish,  keeping  of  cows,  steam  carpet- 
beating  machines,  laundries,  and  undertaking  establishments, 
in  certain  section  of  cities,  have  been  upheld.  On  the  other 
hand,  the  courts  have  unhesitatingly  overthrown  attempted 
exeroines  of  the  police  power  when  no  just  ground  for  its 
particular  form  of  exercise  is  shown,  and  vfhere  the  result 
is  undue  oppression  of  a  person  or  a  confiscation  in  one  form 
or  another  of  his  property." 
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In  the  leading  ease  of  ex  parte  uong  .  o,  161  Cal*  220,  at  page 
:30  Judge  oigelotti  stated: 

"There  can  be  no  uestion  that  the  power  to  regulate  the 
carrying  on  of  certain  lawful  occupations  in  a  city  includes  the 
power  to  confine  the  carrying  on  of  the  same  to  eertain  limits, 
whenever  such  restrictions  nay  reasonably  be  found  necessary  to 
subserve  the  ends  for  which  the  police  power  exists,  viz:  to 
protect  the  public  health,  morals,  safety,  and  comfort." 

In  ex  pa,  te  Hadacheclc,  165  Cal,  416,  the  court,  in  speaking  of  a 
ituatlon  somewhat  similar  to  the  instant  one,  said; 

nThe  petition  in  this  ease  contains  allegations  de- 
signed to  show  that  the  district  affected  by  the  ordinance  com- 
plained of  was  of  such  a  character  that  the  maintenance  of 
briokyards  therein  could  not  affoot  the  health  or  comfort  of 
any  one*  But  the  respondent  has  added  to  nis  return  various 
affidavits  tending  to  show  that  the  region  surrounding  pe- 
titioner's brickyard  has  become  riniarily  a  residential  section, 
and  that  the  occupants  of  neighboring  dwellings  are  seriously 
discommoded  by  the  petitioner's  operations*   The  evidence  thus 
before  us,  when  taken  in  connection  with  the  pre se urn,  tions  in 
favor  of  the  propriety  of  the  legislative  determination,  is 
certainly  sufficient  to  overcome  any  contention  that  the  pro* 
hibition  was  a  mere  arbitrary  invustion  of  private  right,  not 
supported  by  any  tenable  belief  that  the  continu  nee  of  the 
business  in  its  present  location  was  so  detrimental  to  the 
interests  of  others  as  to  require  suppression* 

This  deelsion  was  affirmed  by  the  United  t.  te&  upreme  Court  in 
59  U.  .:.  394. 

There  appears  to  be  little  doubt  that  a  municipality  may  restrict 
ertain  businesses  from  a  residential  district  or  vicinity.  The  rule  seems 
e  be  that  whenever  restrictions  are  necessary  to  protect  the  public  health, 
or  ils,  safety,  comfort  and  the  like,  ordinances  such  as  the  proposed  one 
ay  be  enacted* 

It  is  ray  opinion  from  an  examination  of  the  foregoing  citations 
f   ithority  that  the  City  and  County  of  Jan  Frmoisco,  in  its  exercise  of 
he  police  power  conferred  by  the  state  constitution,  may  pass  a  lawful 
rdinanee  carrying  out  the  proposed  provisions  mentioned  in  your  request* 

However,  at  the  present  tine  there  is  a  ease  pending  and  subm- 
itted in  the  Supreme  Court  which,  when  decided,  may  lead  to  a  conclusion 
Afferent  from  the  foregoing*   This  ease  involve*  the  establishment  of 
eight  limitations  within  a  prescribed  area  in  San  Francisco  and  is  some- 
hat  analogous  to  the  Instant  uestion* 

Yours  very  truly, 
Mayor.  CIW  ATTOWKr 


■ 


••4MM 


Aug.    20th,    19£8, 


l.GT:      J  JHHiaar:.  ruoti  s,   etc., 

rty. 


!)ear  firs: 

Your  recent  request  was  received  in  due  course  as 
follows : 

>ard  of     ublic     orks  summarily  remove  a  building 
or  other  structure  erected  on  private  rty  without  a  construction 

permit 

the  present   tint  there  docs  not  appear  to  be  an 
ordinance  of    the   Gity  /iCisoo,   nor  any  other 

authority,   which  arlstf  rd  Wf  ic     orits  to  summarily 

remove  any  a  erected  in  v  Lon  of  the 

building  laws.  recourse  left  to   the   city  end  County  of 

there  has  been  no  por;,it  granted  by 
the   Bea»&  of     u'oiio   »orki  by  a  court  proceeding  sueh  as  that 

fenced  in  CITY  Off   8  K  vs.  ,   d     3.Y.S.  349,  where  the 

court    aade  a  decree  requiring  the  respondents  to   tafce   clown  end 

ove  certain  fraras   building  lb  were  erected  in  violation  of  a 

city  ordinance.      In  Hi  is  case  the  court  heli  t  the  respondent 

obtained  no  vest-.;.  3  by  virtue  of  the   fact  that  a  considerable 

period  of  ti M       d  elapsed, since  the  respondent  njeyer  had  any  : 
to  vest. 

In  37  it   is  said: 

nless  a  provision  in  the   statute  or  0:1  oe 

>oses  vticular  r«  ,/hioh  generally  is 

exclusive,    the   pen  reed  by  a  oivil 

action  or  proceeding 


i. 


I  am  therefore  oi*  the   opinion  th  only  way  by 

will  oh  the   City  uid  County  o  :iaoo  can  remove  said 

structure  Is  by  brla*ta*  an  astion  i  ^t  for 

removal  or  by  passing  an  ordi  ,t  " 

■"lie    *or]£8  .0  summarily  remove  structures 

e  been  eroctec   .it ..out  a  permit. 


ID 


Very  truly  yours. 


. 


Board  ©i  to     orks. 


xig/z-f: 


August  £4,1928. 


SUBJECT:  Payment  of  i3urial  Expenses  of 
Indigent  former  Uaited  states 
Soldiers,  Sailors  and  Marines. 


Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion 
as  to  whether  or  not  it  is  lawful  for  the  City  and  County 
of  San  Francisco  to  pay  for  the  burial  of  indigent  former 
United  states  soldiers,  sailors  and  marines. 

OPINION. 


Aot.  N0i7737  Deering's  General  Laws  of  Calif orni  , 
approved  March  15,H"889,  and  subsequently  amended  on  numerous 
occasions  provides  that  honorably  discharged  saldiers,  sailors, 
marines  and  their  widows  may  be  buried  at  county  expense  when 
they  shall  have  died  without  having  sufficient  means  to  defray 
the  funelal  expenses  and  that  the  expense  of  each  funeral  shall 
not  exceed  the  sum  of  .$125.00,  and  shall  be  paid  by  the  county 
in  which  such  person  dies,  but  if  ssuoh  deceased  person  has  a 
residence  in  any  other  county  in  the  state  than  the  one  paying 
the  expenses  rle  residence  county  shall  refund  the  money 
advanced  by  the  count  in  which  the  deceased  person  dies. 
This  statute  apparently  directly  answers  your  query.  It  was 
amended  in  1923  and  is  still  in  full  force  and  effect. 

I  am  therefore  of  the  opinion  that  it  is  the  duty 
of  the  City  and  County  of  San  i'rancisoo  to  make  payment  of  the 
burial  expenses  of  honorably  discharged  indigent  United  states 
soldiers,  sailorB,  marines  and  their  widows. 

Respectfully, 


City  attorney. 


FINANC 

BOARD  ( 


Vs 


! 


. 


2  <t  f 


August  29,1 


Jontributic 
Is  i  roper        gainst  f\m( 

liocted  for       on  of  schools. 


limbers  t 

I  am  In  receipt  of  your  request  for  ar;  opinion 
as  follows: 


Is  the  thatching  of  salary  contributions 
of  an  chool       :<nt  Employees 

to  itiraiBsnt  und  by  the  oord 

or   uoation,  a         ;*ge  and  legal  obli- 
gation against  funds  collected  for  operation 
and  maintenance  of  schools V 

I 

tide  XVII  of  the  G  r  of  t  ty 

; video  that  the  unty  of     an 

jranciaco  shall  contribute  equally  with   the  employees 
contribute   to  the  City  Loyees    retirement  and     ensic  d. 

In  G'DKA  ts.  ,   176  9sl«  659,   it  was  held  that  a 

pension  is  not  a  .rrautity  or  a  sift  when    -ranted  where  services 
are  rendered  undor  a  pension  statute,     A  pension  is  a  part  of 
the  contemplated  compensation  for  the  services  rendered  and  so 
in  a  sense  is  a  part  of  the  contract  of  employment  itself. 

>e  also  to  the  same  effect- 

...  .       /Ii:,189  Cal.715j 
PT,   lr:  .497; 

.;.  v    .      GOES,   48  G8l.App.753. 

In  view  of  the  foregoing  it  is  my  opinion  that  the 
matching  of  salary  contributions  of     er:  r%» 

ment  employ  ee  to  the  ^an       aneisoo  ftstlrentttti     und  rd 

of     duoation  is  a  proper  c  and   legal  obligation  &   :*inst 

funds  oolleoted  for  operation  and  I  Bf  schools  since 


.  j  . 


a  pension  la  nothing  »  salary  because  of 

the  faot      be  funds  coliaotod  "or       ration  and 
maintenance  of  t     3  include  the      at  of  salaries. 


:;c  tfull  , 


jrney. 


OF  II 


notn. 


Jj~o 


August  29,1928. 


SUBJECT:  Right  of  Board  of  Education  to 
Compel  uutirement  of  Teachers 
^  Hfco  are  Incapacitated  on  ;.ccount 
of  ill  health, etc. 


.Jteabers : 


I  am  in  receipt  of  your  request  for  an  opinion 
as  follows: 

Can  the  Board  of  Education  compel  the 
retirement  or  dismissal  of  teachers  *ho 
are  incapacitated  on  account  of  ill  health 
or  because  of  their  nental  condition? 

OPINION 

Section  IS  of  Act  5838  Deerin  »    ?neral  Laws  of 
California  provides  for  the  retirement  of  teachers  who  nave 
sSved^ot'at  ?east  thirty  years,  if  sue*  teachers  are  either 
Jhylically  or  mentally  incapacitated  for  the  .roper  Performance 
of  the  duties  of  teachers,  upon  action  taken  by  the  board  of 
education!  school  trustees  or  other  school  authorities  employ- 

ing  them. 

This  statute  apparently  provides  only  f or  the  retire- 
ment of  those  teachers  who  have  served  at  leas,  thirty 


..division  J,  part  3rd,  Section  1609     ^?°^C?0 
Code  provides  that  boards  of  education         ^  the  powMo 
dismiss  teachers  for  immoral  or  unprofessional  conduct,  incom 
Setence  evident  unfitness  for  service,  persistent  violation 
n?  or  refusal  to  obey  the  school  laws  of  California,  or  reason- 
°fble  rSf s  Sescribe0d  for  the    :rnment  of  jujl io  ^hools. 

is  statute  provided  for  a  fair  -nd  ubli  ,eanng  before  a 
board  of  education  may  adjudicate. 

This  nortion  of  Section  1609  of  the  Political Code 
formerly'provi^ed'tLt  a  tocher  mlgh t  be  dism Used  where 

Olefin"  onfttefbr t^-iSa5«  S°lSSf  and  the 
,ord  "service  suost^uted  therefor,  ^oubtedlyth^  word 
"service"  is  more  comprehensive  than  the  word  "teaching  . 


Cf  t.%. 


, 


. 


J  ev.  s.9 


tmdt 


lo  aws.l 
*  mow. 


/ 


So 


, 


lo 


Jbe6i\ 

- 


asw  ads  3"  i3jld    in-. 

^  a  1 


Hence  it  is  reasonable  to  assume  that  the  legislature  intended  that 
the  statute  should  become  more  stringent.   .'here  is  no  doubt  that 
the  legislature  has  intended  to  give  to  boards  of  education  the 
right  to  dismiss  teachers  when  they  are  unfitted  for  duty.  There 
may  be  some  question  concerning  the  right  of  boards  of  education  to 
compel  physical  or  mental  examinations  of  teachers  suspected  of  being 
unfitted  for  service.  However,  it  is  my  opinion  that  a  rule  made 
by  a  board  of  education  providing  that  teachers  under  suspicion  of 
being  unfitted  for  service  shall  be  examined  by  competent  physicians, 
would  be  a  reasonable  rule  or  regulation  of  such  board  of  education, 
and  any  teacher  refusing  to  obey  such  rule  or  regulation  might  be 
dismissed  for  insubordination. 

In  STUART  vs.  BOARD  OF  EDUCATION, 161  Cal.  210, 
it  was  held  that  the  refusal  to  comply  with  reasonable  rules  or 
regulations  of  a  board  of  education  constituted  insubordination 
and  subjected  a  teacher  to  dismissal. 

In  23  CAL. JURIS.  130,  WO  find: 

"CAUSES  FOR  DISMISSAL  -  The  grounds  upon  which 
teachers  may  be  dismissed  from  their  positions  are, 
by  the  statutes,  laid  down  in  broad  terms,  and  school 
boards  are  invested  with  authority  to  determine  the 
acts  which  fall  within  the  statutory  grounds.  But 
suoh  laws  are  not  invalid  for  this  reason.  It  is 
said  that  the  calling  of  a  teacher  is  so  intimate, 
its  duties  so  delicate,  the  things  in  which  a  teaoher 
may  prove  unworthy  or  fail  are  so  numerous,  that  they 
are  incapable  of  enumeration  in  a  legislative  enactment. 
No  one  has  an  inherent  right  to  teach  in  a  public  school, 
and  the  legislature  may  make  %ha   right  to  teach  subject 
to  a  broad  discretion  in  the  school  authorities  to  dismisd 
the  teacher  for  oauees  which  come  within  very  general 
designations.  Causes  for  dismissal  generally  enumerated, 
include  immoral  or  unprofessional  conduct,  incompetence, 
evident  unfitness  for  teaching,  and  persistent  violation 
of  or  refusal  to  obey  the  school  laws  of  California  or 
reasonable  rules  prescribed  for  the  government  of  public 
schools.   The  terra  "unprofessional  conduct*  is  broad 
enough- to  include  the  advocacy,  by  a  teacher  before  his 
pupils,  of  the  election  of  a  nominee  of  a  particular 
party,  and  the  refusal  of  a  teacher  to  comply  with  a 
reasonable  regulation  of  the  board  amounts  to  insubordina- 
tion. Iteas  enable  regulations  include  rules  prohibiting 
absence  from  school  without  excuse  for  a  period  longer 
than  prescribed,  and  a  declaration  that  a  ^oman  teacher's 
position  shall  become  vacant  upon  her  marriage. " 

I  am  therefore  of  the  opinion,  in  view  of  the  foregoing, 
that  boards  of  education  have  the  power  to  compel  the  retirement 
or  dismissal  of  teachers  who  are  incapacitated  on  account  of 
ill  health  or  because  of  their  mental  condition.  However,  a  fair 
and  impartial  hearing  must  be  granted  with  the  right  of  any 
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teacher  to  employ  counsel  to  defend  his  or  her  position, 


Respectfully, 


Gity  Attorn  ■ 


BOAHD  OF  EDUCATION. 


2. 


-5- 


. 


Aug.    Slst,    1928. 


SUBJECT:     affect  of  Gift  in  View  of   ~>eath. 


Dear  :»ir: 

Your  reeuest  i*or  an  opinion  dated  \ugust  29th,   1928, 
has  bean  received  by  this  office  as  follows: 

lexander  died  on     ugust  4th  following 
a  gunshot  wound  inflioted  suicidally.     On  August 
third,   the   day  before  the    suicide,   Harry    .lexander 
went  to  his  friend  John  0.   Tilton,   449     ine     treet, 
and  gave  him  $170,00  and  asked  him  to  give  |£i*< 
to  George   Clark  and  ,  )0  to  Aaron  ..ppleton  and   to 

use  the  rest  for  burial  expenses.     On  hearing  of  the 
death  of  Alexander,  Mr,   Tilton  brought  the  money  to 
tli is  office   asA  explained  the  transaction  to   the 
deputy.      Demand  is  now  made  upon  us  by    .ppleton 
Clark  to  turn  over  the  v25,00  to  each  of  them,     fill 
you  kindly  advise  us  whether  we  should  turn  thi3 
money  over  to  Clark  and   \ppleton  or  to  turn  the  money 
back  to  ~ilton." 

0™I0H. 

Section  1146  of  fee   Civil  Code  defines  a  gift. 
gift  is  a  transfer  of  personal  property,  made  voluntarily,  and 
without  consideration. 

A  gift  in  view  of  death  is  one  which  is  made 
in  contemplation  of  death,    fear,   or  peril  of  death,   and  with 
Intent  that   it   shall  take  effect  only  in  case  of  the   death  of 
the  giver. 

A  gift  made  during  the  last  illness  of  the  giver, 
or  under  circumstances  which  would  naturally  impress  him  with  an 
expectation  of  speedy  death,   is  presumed  to  be  a  gift  in  view  of 
death. 

See     octions  1149  and  1150  Civil  Code;      also 
jtion  1153. 

A  gift  in  view  of  death  must  be  treated  as  a  legacy, 
so  far  as  relates  only  to  the   creditors  of  the  giver. 


. 


. 


i  a  •'. 


2. 


uoting  from  the   case   of  DONOVAN  vs.  IlIGS  & 

LO  2Y,   et  al,     55  Cal.   ;,pp,   1346.   at  page  Court 

said: 

"•  aj  jeurt  ing  baole  perhaps  centuries, 

the  law  has  recognised  gifts  causa  raortis  and  driven 
effeot  to  the  manifest  intent  of  the  donor.  It  has 
appreciated  the  opportunities  offered  for  fraud  and 
injustice,  tried  to    saf<  ..ist  the 

wrong  doer.     One  asserting  a  claim  to  erty  bv 

virtue  of  such  a  gift  has  been  put  to   the    strict- 
proof,   and  from  the   outset  looked  upon  perhapB  with 

-ispioion.  But  once  the  gift  is  proved  the  solicitude 
of  the  law  in  proteotiag  the  lights  01  each  individual 
eomes  into  play.       aid  likewise,  utent  of   the   donor 

being  clearly  shown,   in  accord  with    the   re  .ents 

of  the    law,    the  sa  d  for  tiiis  intent  ie  shown 

as  in  all  other  cases. 

m  the  foregoing  statements  of  the  law,   it  is  my 
opinion  that  Uaryy   Alexander     ade  a  gift  of  his  money  to  John  G. 
Tilton,   it  being  a  gift  in  contemplation  of  death,  ccordin/ 

if  you  satisfy  yourself  as  to  the   truth  of  the  matter,    the   money 
now  in  your  hands  should  be  returned  to  Tilton  to  be  disbursed  by 
him  in  a.  ace  with  the  wishes  and  instructions  of     lexander 

the   donor* 

IJ.paftlcular1^'  leaver,   advise  you  to  fully  satisfy 
yourself  as  to  the   authenticity  of  ilton's  statement  to  you 

in  view  of  Actions  4146  and  414C  f  the  Political  Code  which' 

has  reference  to  your  duty  respecting  money  or  other   property 
found  upon  the  body  of  a  deceased  pers      . 

opectfully. 


CIIY   .  ST. 


Coroner. 


«* 


i?.jr/ 


September  8,   1928. 
SUBJECT:     County  Jail  Property  Uses. 
Dear  Sirs: 

The  following  inquiry  haj  been  addressed,  to  me: 

"The  Committee  v,ould  like  to  be  advised  in 
time  for  its  meeting  next  Friday  morning  as  to 
whether  the  land  upon  which  the  County  J  il  is  now 
located  may  be  used  for  any  other  public  purpose  in 
the   ey.ntof  the  removal  of  the   Jail,     in  other  v/crds, 
does  the  deed  or  grant  to  this  land  specifically  provide 
that  it  must  be  used  for  jail  purposes  "  *^»x»m» 


OPINION 


■ 


m**.  rt*  *,  aPursuan*  t0  J™*  re ouest,    I  had  a  title  search 

ft    °Athe  Pr°Pert-     >      *   !■    ^own  as  the  County  Jail  i£jaa 
situated  near  the  northerly  line  of  Ocean  and  San  Jose  Avenues. 
and  have  obtaxned  exoer,  ts  from  the   abstracts  of  this  property! 

r,rtD  a     s  Q  °n  *fuly  28'    1864'   John  M*  Horner  deeded  to  the 
Board  of  Supervisors  of  the  County  of  San  Francisco  the  land  in 
question.      On  September  9,    1858,    the  Board  of  Supervisors^  the 

d^L^v,?0Unty  °\^  ^anciaco,   *  «•   f.  Burr/prTsldent , 
dh6         ^iS  f op5 *  *°  the  Board  of  managers  of   the  Industrial 

nool  Department.       On  August  18,   1865,   the  Industrial  school 
Department  granted  to  the  San  Francisco  and  San  Jose  id 

Company  an  easement  over  a  portion  of  the   land.      On  April  12, 

of  &•  o% B0ar?  f  *****!**  of  ^e  Industrial  school  Department 
of   the  City  and  County  of  San  Francisco  and  the  Industrial  School 
Department  of  the  City  and  County  of  :-^oiaoo  deeded  the 

premises  to  the  City  and  County  of  Sl  .cisco.      The  land  e 

braces  approximately  100  acres,   as  described  in  the  original  deed 
ana  title  no*   is  vested  in  the  City  and  County  of   San  -rantiaco. 

«,,*«.<++«*     ^VOm  th®   *can»inati°n  of  «*«   excerpts  of  the  abstracts 
submitted,   xn  answer  to  your  query,,   nothi  n  be  found  by  which 

event  So"  cSStJ* Tu"d1«Bl^-^  **  **&  purposes,   and  L  the 
event  the  County  Jaxl  is  razed  ana  moved,    the  land  may  be  used 

visors?  wishe^8'   0i'  ****  ln  conformity  vitn  the  B°aS  of  Super- 

Yours  respectfully, 


„,„      *  - .  m  CITY  AxTQRIHr 

Public  Welfare  Coiainittee 

Board  of  Supervisors. 
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September  11,1928. 


^UBJSCT:   In  Re  Appointment  of  3chool 
Director, Vice  F.  W,  Dohrmann, 
Resigned,  and  must  Name  of 
Appointee  Appear  o     lot, as 
Appointee  for  Unexpired  'ern. 


Dear  Sir: 

I  have  been  advised  by  your  secretary  that  you  have 
appointed  Mr.  ..illiam  .   .medic t,  a  member  of  the  Board  of 
Education,  vice  Ir.F.w .Dohrmann, resigned,  and  have  also  filed 
with  the  Registrar  of  Voters  the  name  of  Mr.  Benedict  as  a  member 
of  the  Board  of  Education  for  a  full  term  of  seven  years  commencing 
on  January  8,1929,  and  that  you  desire  to  be  advised  as  to  whether 
Mr.  Benedict's  name  must  appear  on  the  ballot  of  tl     imber 
election  to  be  voted  on  for  the  remainder  of  l.lr.  Dohrmann' s  term, 
as  well  as  for  the  full  term  commencing  January  8th. 

0?IKI>.  . 

Section  1,  Chapter  I  of  Article  VII  of  the  Charter 
provides  for  the  manner  of  appointment  and  confirmation  of 
members  of  the  Board  of  ...ducation.  For  original  appointment 
to  that  office  the  Charter  directs  that  you  shall  between  the 
first  and  tenth  day  of  September  in  eaoh  year  file  with  the 
it  ,i3trar  of  Voters  the  name  of  a  qualified  citizen  to  serve 
as  a  member  of  the  Board  for  the  regular  term  commencing  on 

succeeding  year,  and  that  the  name  so  filed 
the  ballot  of  the  November  election  for 
same  section  also  provides  that  vacancies 
appointment  by  the  Lay or,  and  that  such 
submitted  to  the  electors  at  the  next 
confirmation  in  the  manner  provided  for 


January  8th  in  the 
shall  be  plaoed  on 
confirmation.  The 
shall  be  filled  by 
appointment  shall  be 
general  election  for 


original  appointments.   If  such  appointment  be  approved  by 
the  electors  the  person  shall  serve  for  the  unexpired  term ; 
but  if  it  be  rejected  the  office  shall  thereupon  become  vacant. 

I  am  of  the  opinion  that  it  was  the  intention 
of  the  Charter  framers,  that  no  one  should  serve  under  appointment 
to  a  vacancy  on  the  Board  after  the  general  election  in  November, 
unless  the  appointment  is  confirmed  by  the  electors,  irrespective 
of  the  length  of  the  term  after  the  election. 


<, 


, 


; 


"        ■  • 


Tou  era  therefore  adyiaea.  that  tf  i*.  Benediet 
is  to  retain  flee  between  tha  date  of  the  JTorember 

election,  nn.A  t  *  of  the  oemeaeesamt  of  hi*  new  term 

on  January  e,lti£9,  his  aajae  met  appear  on  the  ©allot  aa 
your  -tee  r  i  retsainAer  of     r.   npaiaaiiii'ii   t«ra, 

aa  wall  aa  your  enpolntee  for  a  new  t3jsa  carreaencinc  January 


incerely  yours, 


01 1 
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J?ss 


iepteuber  13,1926. 


-UBJ  .     -anchis©  Obligation  of  astern 
Pacific  Railroad  Company  for  the 
Improve:  .ant  of  sierra  street  do  twee  n 
Baouri  and  Texas  streets. 

Dear  ..Irs: 

„  I  an  in  receipt  of  a  resolution  of  your  Honorable 

tfoard  requesting  an  opinion  as  to  th  station  of   the   f 

franchise  obx  Lon  of  the   „estern  Pacific  Hailroad  Con  any 

for  the   1  oment  of  sierra  street  between  Missouri  and 

lexas   -treets. 

OPINION. 

ierra  street  was  dedicated  as  a  publi  c  street 
October  26,1917,  Resolution  1495C.   .'Pis  s%:  uns  over  the 

portal  of  the  western  pacific  Tunnel.   The  franchise  under 
wnioh  the  ..estorn  Pa  ific  operates  provides  that  the  said 
Railroad  Company  shall  construct  a  street  over  the  portal  of 
said  tunnel  and  further  provides  that  said  street  shall  be 
located  and  constructed  in  uceordance  with  plans  first  submitted 
to  and  approved  by  th     rd  of  Public  .orks. 

The  land  in  the  vicinity  of  said  portal  is  very  hilly 
and  sparsely  populated.   At  the  time  the"  franchise  was  granted 
to  the  oestern  Pacific  '.ailroad      .y  and  also  at  the  time  that 
said     ra  street  was  dedicated,  opened  and  graded, .here  were 
no  paved  streets  in  the  neighborhood  of  said  portal,  nor  even 
were  there  any  sewers  constructed  due  to  the  undevolopment,  and 
the  great  difficulty  end  expense  in  constructing  the  same  in 
that  locality. 

It  has  been  held  that  the  word  "construct"  implies 
to  fit  an  object  for  use  or  occupation  in  the  usual  way  and 
"the  use  of  the  word  in  connection  with  a  highway  manifestly 
means  the  preparation  of  the  highway  for  actual  ordinary  use.** 

86  Atl,  Rep,  68. 

You  are  therefore  advised  that   the  Vtestern    acifie 
^lroad  has  met  its  franchise  obligation  when  it  cut  throu 
and  graded  treet  over   the  portal  of   its  said  tunnel^. 

It  was  under  no  obligation  to  pave  said  street  for  at  the  t. 
of  the  dedication  of  caicl  street  and  at  the  tine  of   th 
of  the  franchise   to   said  company  there  were  n-.   paved  streets 
the  locality  and  the  said  locality  was  entirely  undeveloped. 

.;t fully, 

BOARD  OF  PUBLIC    ,>0RK->.  City  :/. 


; 
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September  18 , 1928 . 


SUBJJCT:  Custody  of  Human  Bodies 
By  Coroner. 


Gentlemen: 

Your  request  for  an  opinion  concerning  whether 
or  not  th  Coroner  of  the  City  end  County  of       ancisco 
may  hold  bodies  of  dead  humatis  for  an  indefinite  time  pending 
an  inquest  is  at  hand. 

OPINION 

Section  294  of  the  Penal  Code  reads  as  follows: 

"WHO      1TTITL3D  TO  CUSTODY  0?  A  BODY.   The 
person  charged  by  law  with  the  duty  of  buryir, 
the  body  of  a  deceased  person  is  ntitled  to 
the  custody  of  such  body  for  the  purpose  of 

it;  exoept  that  in  the  case  in  which 
an  inquest  (before  a  jury)  is  required  by  law 
to  be  fc.&ld  upon  a  dead  body  by  a  coroner  (or  in 
a  case  vhcre  the  coroner  is  re  uired  by  law  to 
investigate  the  cause  of  death , the )   coroner 
is  entitled  to  its  custody  until  such  inquest 
(before  a  jury  or  investigation  by  the  coroner) 
has  been  completed." 

The  foregoing  Penal  Code  Section  appears  to  be 
directly  in  point.  An  examination  of  this  Code  section 
discloses  that  where  a  coroner  is  required  by  law  to  invest i  ate 
the  cause  of  death  he  is  entitled  to  the  custody  of  the  body 
of  a  deceased  person  until  the  inquest  has  been  completed. 

pectfully , 


City  attorney. 


.RD  OP  HEAL.  . 
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Oct.    8th,   1928. 


SUBJHJT:      Construction  of  Non-conforming 
Building  destroyed  by  Fire. 


Dear  Sirs: 

I  am  in  receipt  of  your  communication  reading  as  xollows: 

rtI  am  in  receipt  of  c   recuest  for  an  opinion  as 
to  whether  or  not  a  laundry  can  be  re-built  on  .array 
Street  between  Howard  and  Mission  Streets  that  has 
been  destroyed  by  fire. 

i^my  Street  is  Second  Residential  and  the 
laundry  in  question  was  a  non-conf orraing  use, 

Should  they  be   allowed  to   rebuild  would  the 
burden  of  proof  be  upon  the  owners  to  show  how  much 
of  the  lot  was  occupied,  by  a  non-oonf orraing  use? 

Also  should  they  be  allowed  to   rebuild  could 
the  type  of  construction  be  different  f i  om  the 
original  construction? 

I  am  enclosing  communication  from  l.    /.   Decker 
together  with  diagram," 


OP  IN  I  OH. 

In  the  zoning  of  the  particular  locality  mentioned  in 
your  fe'omaiunioation,  I  presume  that  not  only  was  the  building  actually 
occupied  by  the  laundry,  included  in  the  non-conforming  use,  but 
that  there  was  also  included  in  said  use  such  portions  of  the  real 
property  as  were  necessary  for  the  convenient  use  of  said  building, 
for  the  purposes  which  said  building  was  being  usoa,  at  the  time  it 
was  declax-ed  to  be  non- conforming.   Therefore,  you  are  advised  that 
in  rebuilding  the  owner  may  utilize  such  portion  of  the  lot  as  may 
be  reasonably  necessary  for  the  enjoyment  of  his  permit  to  maintain 
a  laundry  thereon. 

Type  of  Construction.  Section  17  of  Ordinance  Ko.  5464 
(Zoning  Ordinance)  contains  the  following  language: 

"Hotuing  in  this  ordinance  shall  prevent  the 
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restoration  of  a  building  wholly  or  partly 
destroyed  by  fire,  earthouaie,  explosion, 
act  of  God  or  act  of  a  public  enemy,  or 
prevent  the  use  of  such  building  or  part 
thereof,  as  such  use  existed  at  the  time  of 
such  destruction  of  such  building  or  part 
the  re  of.7'    ~~ 

The  language  aoted  clearly  indicates  that  no 
matter  whether  the  building  has  been  totally  or  partially 
destroyed  it  may  be  rebuilt,  and  that  it  may  continue  to  be 
used  for  the  purposes  for  which  it  was  being  used  at  the  time 
of  its  destruction. 

I  can  find  no  intimation  in  the  ordinance  v/tich  in 
any  way  limits  the  character  of  re-construction  to  the  same  class 
of  construction  as  was  the  destroyed  building.   I  have  no  doubt 
that  such  limitation  was  purposely  omitted  from  the  ordinance, 
for  in  the  restoration  of  a  non-confoming  building  it  may  well 
be  that  a  change  in  the  type  of  construction  will  make  it  far 
less  objectionable  to  surrounding  property  than  was  originally. 

In  zoning  property  the  legislative  department  takes 
into  consideration  that  certain  occupations,  callings  or  business 
are  objectionable  for  various  reasons,  some  by  reason  of  the  very 
character  of  the  construction  of  the  buildings  in  which  a 
particular  business  may  be  carried  on,  others  by  reason  of  odors 
or  dust  arising  from  the  building,  others  on  account  of  noise 
eminating  from  the  building,  end  others  by  reason  of  additional 
fire  hazard  to  adjoining  property,  and  others  by  reason  of  the  fact 
that  certain  callings  if  not  properly  housed  may  be  a  menace  to 
health.   Therefore,  if  in  the  restoration  of  a  non-conforming 
building,  a  ehange  in  the  type  of  its  construction  can  obviate  or 
lessen  any  of  the  objections  which  actuated  the  zoning  authorities 
from  excluding  the  particular  business  or  calling  from  the  zone  in 
question,  the  owner  of  the  property  or  building  should  not  be 
limited  to  the  original  class  construction  if  another  class  will 
be  more  beneficial  to  the  surrounding  property. 

You  are  therefore  advised  that  the  restoration  of  the 
building  in  question  is  not  limited  to  the  class  of  construction 
of  the  original  building. 

Very  truly  yours, 

City  Planning  Commission.  CITY  ATTORBSY. 

Copy  to  Superintendent  of 
Building  Construction. 
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October  10,1928. 


■  -UDJ3CT:  RE:  I     ORED  CHECK  OF 
GEORGE  IAG0KAR3IN0. 


Dear  Sir: 

I  am  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"Please  advise  me  whether  or  not 
the  dishonored  check  for  $7020.00 
received  from  George  Lagomarsino 
can  be  transferred  from  the  General 
Fund  to  the  Bills  Receivable  account 
of  the  Auditor  or  to  a  special  rund 
in  my  office." 


OPINION. 


In  view  of  the  fact  that  you  never  received 
any  money  and  have  only  a  dishonored  check  I  do  not 
believe  that  said  check  belongs  in  the  General  -  und 
it  is  simply  a  "bill  receivable"  and  nothin-  more   ' 
and  should  be  handled  accordingly. 

Yours  truly, 


City  \ttorney. 


CITY  AND  COUNTY  TREASURER. 
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Oct.    17th,    1928. 


SUBJECT:   Taxation  of  Promissory  Kote  for  which 

another  and  entirely  different  Promissory 
te   and  Iiortgage  on  Land  has  been 
Pledged  as  ueourlty. 


Dear  Sir: 

REQUEST. 


Is  a  promissory  note  taxable  whioh  is  secured  by  the  pledge  of 
another  and  entirely  separate  and  distinct  "oromissory  note  and  mortgage 
on  land? 

OPINION. 


Section  1,    jrtiole  XIII  of  the  Constitution  of  California 
provides  that  a  mortgage,   deed  of  trust,   contract,   or  other  obligation 
by  vtfiich  a  debt  is  secured  when  land  is  pledged  as  security  for  the 
payment   thereof,   together  with  the  money  represented  by  such  debt, 
shall  not  be   considered  property  subject  to   taxation.      This  simply 
Beans  that  mortgages  on  land  are  exempt  from  taxation,   but  it  does  not 
mean  that  loans,   secured  by  pledge  of  property  exempt  from  taxation, 
are  not   taxable. 

In  24  CA1.   JURIS.   83,  we   find: 

"Loans  or  solvent  credits  secured  by  pledge  of 
property  exempt  from  taxation  are  also  taxable,   since, 
as  has  been  said,   there   is  no  reason  for  holding  t. 
beoause  the   security  happens  to   be   some  kind  of 
property  exempt  by  law,    the   debt  secured  thereby 
should  also  be  exempt." 

See   also      SECURITY  SAVINGS   BANK  V.    SAN  I  SCO, 

132  Cal.    599,    64  Pac.    898; 

SAB  FRANCISCO  v.   LA  SOCIESJJS  FRANC AISE, 
131  Cal.    612,    63  Pao.   1016; 

SAVINGS  &   LOAN  SOC.   V.    SAN  PR. Jf CISCO, 
131  Cal.    356,    63     e*.    665. 

From  the  foregoing  it  appears  that  a  promissory  note  entirely 
Independent  of  a  mortgage  and  merely  an  evidence   of  debt,   for  which 
another  and  entirely  different  promissory  note  and  mortgage  has  been 
pledged  as  seourity,   is  taxable. 

Very  truly  yours, 

CITY  ATTORNEY. 
Msessor. 
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Oct.   25th,   1928. 


SUBJECT:     Permit  for  Oil  Station  v/ithin 
Two  Hundred  Feet  of  Church. 


Dear  Sirs: 

I  am  in  receipt  of  the  following  letter  from  the 
Chairman  of  your  Committee: 

"Under  Ordinance  No.  S659  (New  Series)  we  are 
precluded  from  receiving  or  granting  applications  for 
oil  stations  within  200  feet  of  the  entrance  of  any 
church  or  school.  We  have  an  application  for  an 
oil  station  at  the  corner  of  Cortland  Avenue  and 
Folsom  Street.   ithin  the  legal  limit  there  is 
represented  to  us,  by  some,  what  seems  to  be  an 
abandoned  church,  and  by  others  it  is  represented 
that  the  church  is  still  in  existence.  If  the 
Committee  becomes  satisfied  that  the  church  has  been 
abandoned  for  all  practical  church  purposes,  may  it 
then  grant  this  permit,  and  can  you  advise  us  as  in 
what  manner  it  can  determine  the  abandonment,  or, 
under  the  ordinance,  must  we,  as  long  as  this  prop- 
erty is  by  some  oalled  a  church,  or  social  meetings 
are  held  therein,  refuse  to  grant,  or  be  legally  with- 
held from  granting  a  gasoline  station  permit  as 
asked." 


OPINION. 

A  church  edifice,  is  defined  in  CORPUS  JURIS,  Vol.  11, 
p.  763,  as  "a  building  in  which  people  assemble  for  the  worship  of 
God,  and  for  the  administration  of  such  offices  and  services  as 
pertain  to  that  worship". 

In  MOORE  v.  TAYLOR,  23  Atl.  768,  the  Supreme  Court  of 
Pennsylvania  held,  that  where  property  had  ceased  to  be  used  for 
church  purposes,  it  was  no  longer  exempt  from  taxation.   The  Supreme 
Court  of  New  York,  in  BLACK  v.  CITY  OF  BROOKLYN,  4  N.  Y.  Sup.  78,  has 
laid  down  the  same  rule.   In  re  RUPP,  105  N.  Y.  Sup.  467,  the  same 
court,  in  passing  on  the  right  to  establish  a  saloon  within  two 
hundred  feet  of  a  church  building  in  the  course  of  construction,  held 

that  it  was  the  occupancy  and  not  the  contemplated  occupancy  of  the 
building  which  fixes  the  character  of  the  building". 

However,  it  is  not  every  temporary  cessation  of  the 
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use  of  a  building  for  church  purposes  v7hich  will  destroy  its  character 
as  a  churoh.  It  is  the  abandonment,  rather  than  the  cessation,  which 
will  govern,  end  therefore  you  should  inquire  into  the  reason  why  the 
particular  building  is  not  at  the  present  time  being  used  for  church 
purposes.  If  the  cessation  is  only  temporary,  and  it  is  the 
intention  of  the  congregation  to  resume  the  holding  of  services  in 
the  building,  within  a  reasonable  time,  then  the  churoh  has  not  been 
abandoned.  On  the  other  hand,  if  the  congregation  has  no  definite 
plan  as  to  the  resumption  of  services  in  the  building,  you  may  look 
upon  the  churoh  as  not  existing  at  the  present  time,  to  the  same 
extent  as  if  it  was  the  intention  to  construct  a  churoh  building  on 
a  particular  lot  at  some  time  in  the  future. 

As  to  how  the  matter  of  abandonment  shall  be  determined, 
I  will  state  that  your  Committee  is  the  judge  of  the  facts,  and  you 
could  make  inquiry  among  the  members  of  the  congregation,  the  trustees 
of  the  churoh,  or  other  persons  who  may  speak  with  authority  on  the 
subject.   The  time  that  the  church  has  not  been  used  may  also  be  an 
important  element  in  the  matter.   Its  non-use  for  a  long  period  of 
time  would  to  some  extent  be  an  indioation  that  it  had  been  abandoned, 
while  if  its  non-use  was  but  for  a  short  period,  the  latter  faet 
might  indicate  that  its  abandonment  was  only  temporary.  The  fact 
that  the  congregation  holds  itself  intact  as  a  religious  body  is 
another  indication  of  temporary  abandonment,  while  if  the  congregation 
has  disbanded  and  gone  elsewhere  for  religious  worship,  it  would 
indicate  a  permanent  abandonment. 

Social  meetings  are  not  religious  services  and  do  not 
make  a  building  a  churoh  edifice. 


Sincerely, 


CITY  ATTORNEY. 


Fire  Committee, 
Board  of  Supervisors. 
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SUBJ'JCT:  Retention  of  an 

to  i  i-epare     lans  for 
-  lay  -.round  Bulldin   . 


Dear  3irs: 


1  ara  in  receix>t  of  a  verbal  jst  made  throu 

the    jeoretary  of  your  woiarlssion  that  ised  as 

the  power  of  youi      jard  to  retain  an  l.  at  to  prepare  plans 

for  buildings  to  be  ereoted  upon  pi  unds  under  your 

jurisdiction. 


follows  t 


ec.5  of    .rt.  XXYA  of  the    raarter  provides  as 

I'he  OoasEiissioners  shall  have  complete 
and  exclusive  control,  ad 

direction  of    the  aforesaid  play 
aod  reoreation  cantors,  jya  ve 

right  to  e±  nd  to  auperia 

erection  o" 

re  on,  r  employ 

superintendents,   survey ors ,  en;; irfoers , 
jabcrers"  ond_  othar  &  IjjJ]  .  s 

are  ai_  fbe  and  fix  t  ^H? 

and  sflaffxnsatlon.  1  have  the 

exoiusive     ~~  ~.7nont  and  disbursement  or 
all  funds  legally  appropriated  or  received 
from  any  aouree  for  the  support  and  equipment 
of  the  aforesaid  p  ounds  and  recreation 

centers, 

I  am  of  the  opinion  that  the  Chart.  toted 

is  sufficiently  broad  to  enable  you  to  retain  an  architect 
prepare  plans  for  a  pi  and  building  and  to  fix  I  an*- 

sat ion.  ts 

with   the  provisions  of     ec. 5, above  quoted,   is  found  in    ..ubaeotion 
ad  C  o»9,  Chap. I,  .    I,   whioh  cives  *Q  the  Board  of 
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PuUio     orka  super  B9  construction  of  all  public 

under  plans  approved  by   the  various  dept-  ;s. 

)  language  used  in  the  section  would   seam  to     ive  to  the 
various  depart  ents,   the  right   to  at  least  prepare  plans. 

wever  I  do  not  believe   that  t)  o vision  111  be 

powers  of  you  isnt,  for  toe  reason  t  rter 

provision  creating  the  fjjty  ^amission  and  definin  ' 

M»    *«•*•   hm  added  to  our    ,  m*H*  subse   uent    to    u  •   eat    i- 
aent  of     ection  9  above  mentioned,  and  therefore  would  to 
**«  •  oonfliot  supersede  varll.  -u 

-  ur  i  otatute  d  .  . ar 

prevails  oyer  a  general  .  -       iicott     .  rdonk, 

o»5  v^ai.f  199,     in  this  case  oens  Court  said; 

u*e  there  is  a     eneral  law  preseribi 
1  defining   the  powers,  of 

proco  ure  of  4ic  board,  and  u  ial  law 

is  passed  relating  to  e     articular  ioatter, 
coming  within  the  scope  of   fehe  powers  o: 
boaru,  i.aws  are   to  be  read  r; 

««h  ai  law  is  ap^lic 

tieular  ratter  except  on  is 

®&&e  itl   law  coacjruing  powers, 

prescribing  uutiet 

:Teront  f\om  v  al 
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To\  ,  issd  . 

power  given  by  the  Charter  to  your  commission  to 
architect  for  the  purposes  mentioned  in  your  in  uiry,  and 
to  fix  hia  compensation, 

-  i'S, 
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Ho  v.  5th,  1928. 


SUBJECT:  Permit  to  Maintain  Subsurface 
Conduit  in  streets. 


Dear  Sirs: 

I  am  in  receipt  of  your  reouest  that  you  be  advised 
as  to  the  right  of  your  board,  to  grant  to  the  American  Trust  Company 
the  right  to  maintain  a  tube  or  conduit,  connecting  one  of  its 
branch  banks  with  its  main  office,  the  tube  to  be  used  for  the 
transmission  of  small  paokages  by  air  pressure.  You  ask  also,  is 
such  a  permit  a  franchise? 


OP  IK  1 01. 

Answering  your  last  inquiry  first,  I  will  state  that  a 
franchise,  broadly  speaking,  is  any  right  granted  to  one  individual 
oy   a  governmental  agency  which  is  not  also  granted  to  others. 
However,  I  do  not  believe  that  the  permit  which  is  asked  for  comes 
within  the  definition  of  the  word  'franchise  as  used  in  our  charter 
or  in  our  state  laws.  It  is  more  in  the  nature  of  a  license  to  do  ' 
a.  certain  thing,  the  doing  or  maintaining  of  which  has  none  of  the 
degree  of  permanency  which  usually  attains  to  a  franchise,  there- 
fore, you  are  advised  that  the  granting  of  such  a  permit  is  not  a 
franchise. 

is  to  the  right  of  your  board  to  grant  such  a  permit, 
your  attention  is  directed  to  Sub.  2  of  Seotion  1  of  article  II  of 
Chapter  II  of  the  charter,  defining  the  powers  of  the  Boerd  of 
Supervisors,  which  subdivision  reads  as  follows: 

"Sec.  1.  Subject  to  1ne  provisions,  limitations 
and  restrictions  in  this  charter  contained,  the  Board 
of  Supervisors  shall  have  power: 

Sub.  2.  Except  as  otherwise  provided  in  this 
charter,  or  in  the  Constitution  of  the  3tate  of  Cali- 
fornia, to  regulate  and  control  for  any  and  everj 
purpose,  the  use  of  the  streets,  highways,  public 
thoroughfares,  public  places,  alleys  and  sidewalks  of 
the  City  and  County." 

I  am  of  the  opinion  that  this  broad  language  gives  you 
ower  to  grant  such  a  permit,  when  the  same  does  not  interfere  v/ith  the 
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use  of  the  street  by  the  public  generally* 

See  PEOPLE  T.  AHEAHB,  109  IT.  Y.  Sup.  249,  where  the 
Supreme  Court  of  ITew  York  said: 

"A  property  owner  may  under  legislative  authority 
be  authorized,  subject  to  the  right  of  revocation,  to 
construct  ;>nd  maintain  within  a  street  an  area  way." 

However,  any  permit  issued  by  your  .oard  should  be 
revocable  at  the  will  of  the  board,  as  you  can  give  no  permanent 
use  of  the  street  to  private  persons,  and  it  should  be  definitely 
conditioned  that  the  use  of  the  street  by  the  holder  of  the  permit 
will  in  no  way  interfere  with  the  use  of  the  street  by  the  public. 

Any  permit  issued  to  install  a  conduit  as  requested  will 
be  subject  to  any  ordinances  of  your  board  regulating  the  opening 
of  streets  and  the  laying  of  conduits,  and  the  holder  of  the  permit 
must  obtain  the  usual  permission  of  the  Board  of  "uhlie  orke 
before  the  work  is  proceeded  with. 

You  are  therefore  advised  that  you  may  issue  a  revocable 
permit  for  the  purposes  mentioned,  provided  that  the  use  of  the 
street  by  the  holder  of  the  permit  does  not  interfere  wit*  the  use 
of  the  street  by  the  public  generally. 


Sincerely, 


CITY  ATTORNEY, 


Board  of  Supervisors. 
(1) 
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Ilov.    7th,   1928. 


SUBJECT:     Purchase  of  trucks  and  .i'&yment  Therefor 
from  -Moneys  in  Good  roads  ?and. 

Dear  Sir: 

I  am  in  receipt   of  your  favor  of  September  25th,   in 
which  you  ask  that  you  be  advised  as  to  whether  or  not  it  is 
roper  for  the  Board  of  Supervisors  to  order  the  purchase  of 
certain  automobile  trucks  to  be  used  in  the  care  of  the   streets 
of  San  Francisco,   and  to   cause  the   cost  thereof  to  be  paid  from 
the  "Good  Roads  lund". 

OPIHIOK. 

I  understand  that  the  automobile  trucks  purchased  by 
order  of  the   Board  are  to  be  used  by  the  Department  of  Public     orks, 
for  both  the  cleaning  of  streets  as  well  as  in  their  construction, 
repair  and  maintenance* 

(The  Act  of  the  Legislates  of  the  state  of  Californi 
approved  Kay  30th,  1923,   provides  for  a  eert  in  tax  to  be  levied 
upon  sales  of  gasoline.      ;  ection  13  of  the     ct  provides  for  the 
disposition  by  the  State  Controller  of  the   tax  so  levied;     the 
provision  of  the  section  of  importance  to  this  inouiry  reads  as 
follows: 

"All  such  amounts  so  paid  to  the  several  counties 
shall  be  paid  into  a  special  road  iuproveaaent  fund. 

ich  fund  shall  be  expended  by  the  county  receiving  it 
exclusively  in  the  construction  end  maintenance  of 
roads,   bridges    jid  culverts  in  each  of  such  counties. 
In  the  event  that  any  county  has  not  established  si\oh 
a  fund,   its  proportion  of  such  fund  shall  be  retained  by 
the   state  until  provision  for   such  road  fund  has  been 
made,   and  it  shall  then  be  paid  over  to  such  county." 

San  Francisco  has  established  such  a  fund,  known  as 
"She  Good  Road*  Fund",  into  which  is  paid  the  portion  of  the  tax 
due  to   the  City  end  County. 

An  amendment  to  the     ot  above  mentioned  passed  by  the 
Legislature  in  1925,  makeB  the  amounts  received  by  any  county 
pursuant   to   the  provisions  of  the  net  available  for  the  construction 
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and  maintenance  oiv  streets  in  any  incorp  orated  city  or  town. 

must  therefore  give  consideration  as  to  whether  or 
not  the  terms    'construction  and  maintenance"  are  sufficiently  broad 
to  include  the  purohase  of  equipment  to  bo  used  in  "maintaining 
and  repairing   . 

It  is  well  settled  law  that  authority  in  express  terms 
is  not  reruired  for  the  performance  of  every  municipal  act,   and 
that  an  express  power  to  accomplish  some  result  carries  with  it 
the  authority  to  do  such  subsidiary  acts  as  are  necessary  or 
incidental  to  the  exercise  of  that  power.       This  principle  of  law 
finds  approval  in  the  following  California  eases: 

CITY  OJ?  LOSQ  BiSACH  VS.   LISI2HBY, 

175  Oal.    575; 

HARI3H  VS.    JARKLEY, 

158  Oal.    742, 

On  the  same  subject  the    >upreme  Court  of  ;  issouri,  in  the  case  of 
,«3  V.  g  HICettfAY  COJ&IISSIGE,   286      S.W.    1,    said: 

"The  3tate  Highway  Commission  is  vested  with 
such  powers  as  are  specifically  conferred  by  the 

k  loiown  as  the   Centenial    toad  Law,   of  whioh 
section  33  is  a  part,   end  also  all  powers  necessary 
or  proper  to  enable   it  to  carry  out  fully  and 
effectually  all  of  the  purposes  of  the     ct,  namely 
the   construction  and  maintenance  of  the  t tate 
highway  system  therein  created  and  defined. 

In  view  of  the  above  well  settled  principles  of  law, 
I  am  of  the  opinion  that  the  right  to  expend  moneys  from  the  Good 
Roads  Fund  in  the   construction    aid  maintenance  of  streets,   carries 
with  it  the  right  to  obtain  whatever  is  necessary  to  construct  or 
maintain  the  said  etreets.      If  cement  or  rooic  or  other  kindred 
articles  are  necessary  to  do   the  work,   they  may  be  purchased.     These 
materials  cannot   enter  into  either  the   construction  or  raaintenance  of 
a  street  unless  they  can  be  transported  from  their  place  of  purchase 
to   the  street  to  be   constructed.       hen  so  transported,  materials 
must  be  mixed  and  set  in  plaoe,  and  machinery  and  equipment  may  be 
necessary  that  the  ingredients  entering  into  the  construction  of  the 
street  may  be  properly  mixed,     therefore,   if  a  municipality  is 
charged  with  the  duty  of  constructing  or  maintaining  a  street,   it 
follows  that  they  must  have  the  right  to  obtain  the  materials 
necessary  for  so  doing,   and  also  the  right  of  providing  the  facilities 


. 


■ 


■ 

'■ox!  ti  ;1r     j£     UUS   $9t-' 


a. 


for  transporting  those  materials  so  that  they  can  be  used  for  the 
purposes  for  which  they  were  acquired, 

A  ease  tearing  almost  directly  upon  this  proposition 
is  './EBB  v,  WAX&FXKLD  I     IP,  decided  by  the  Guprea©  Court  of 
Liehigan  and  reported  in  Vol.  215,  U.  V*  Rep.  at  page  43.  In  that 
case  the  town  levied  an  assessment  upon  its  taxable  property,  of 
,,13,000*00  for  highway  improvements  and  a  like  sua  for  road  repairs. 
Out  of  the  funds  raised  the  officials  of  the  town  purchased  two 
snow  plows.  The  propriety  of  the  purchase  out  of  the  fund  mentioned 
was  brought  before  the  court,  and  in  deciding  the  case  the  supreme 
Court  said: 

"Nothing  could  be  more  clearly  within  the 
corporate  powers  of  the  township  than  the  right  to 
develop,  construct,  maintain  and  repair  its 
highways,  to  raise  taxes  therefor  and  expend  the 
money  in  material  md  equipment  and  work  appropriate 
to  that  end.   or  that  year  this  township  legally 
raised,  so  far  as  shown,  ^26,000.00." 

In  the  ease  of  STATE  ex  ral  KcMASTER  vs.    7RICT 
COURT,  260  .  ae.  134  -  the  Supreme  Court  of  ontana  has  held  tl 
where  the  law  creating  the  :t     ighway  Fund  provided  t     11 
money  collected  and  deposited  in  the  fund  should  be  expended  by 
the  Commission  in  the  construction,  reconstruction,  betterment, 
maintenance,  administration  and  engineering  or  the  federal  highway 
system,  that  the     e  Commission  had  the  right  to  purchase  property 
for  the  highway  with  moneys  from  the  fund. 

It  is  not  essential  that  the  trucks  in  question  should  be 
used  solely  in  the  construction  of  streets.  It  is  as  important  that 
streets  should  be  "maintained"  as  that  they  should  be  constructed. 
The  Act  permits  the  moneys  from  the  C-ood  ;".oads  rund  to  be  used  for  the 
maintenance  of  streets.  To  maintain  a  street  means  to  keep  it  in 
repair.  In  the  case  of  KoAXIEH  v,  HAMHLIB,  105  !?.   .  592,  the  Supreme 
Court  of  Iowa  held  that  a  statute  giving  municipal  authorities  the 
right  to  repair  and  care  for  streets,  included  the  right  to  sprinkle 
them,  saying:  "Street  sprinkling  is  as  necessary  as  street  cleaning, 
and  no  one  would  contend,  we  think,  that  a  town  may  not  employ  men  for 
cleaning  its  streets,'1 

You  are  therefore  advised  that  the  demand  v/hich  you  now 
have  before  you,  for  the  trucks  purchased,  may  be  paid  from  the  Good 
Roads  Fund. 

Sincerely, 

To  the  Auditor. 

Copy  to   The  Treasurer.  CITY  ATTORSTSY. 
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Ifov.   13  th,   1928. 


JLCT:     Condemnation  of  Land  for 

idening  a     rivate  ':ight  of    -ay. 


Dear  ~irs: 

I  am  In  receipt  of  your  letter  asking  if  it  is 
permissible  to  condemn  land  for  the  purpose  of  widening  Culebra 
Terr&ee,  viiich  you  state  is  a  private  right  of  way  from  the 
northerly  side  of  Chestnut  treet,  between  oUc  and  Larkin  streets. 

opikiob. 

Section  2618  of  the  olltioal  J ode  provides: 

"In  all  counties  of  this  state  public  highways 
are  roads,  streets,  alleys,  lanes,  courts,  places, 
tracts  and  bridges  laid  out  or  erected  as  such  by 
the  public,  or  if  laid  out  or  ereoted  by  others 
dedioated  or  abandoned  to  the  public,  or  made  such  in 
actions  for  the  partition  of  real  property. 

CAL.  JURIS,  in  dealing  with  the  talcing  of  private  prop- 
erty for  highways  uses  the  following  language; 

"However,  private  roads  t-re  open  to  everyone 
who  may  have  occasion  to  use  them,  ond  therefore, 
although  they  ;  re  called  'private",  they  ere  in 
reality  public  and  land  can  be  condemned  therefor. 

This  text  is  born  out  by  the  ..uprerae  Court  of  this  ..tate 
in  the  case  of     AN  v,  BUICK,  32  Cal.  241,  253.   n  the  last  men- 
tioned page  the  court  said: 

"In  the  plan  devised  by  them  (the  Legislature) 
they  have  for  the  purpose  of  classification,  divided 
roads  into  public  and  private,  and  provided  how  they 
shall  be  laid  out,  established  and  maintained. 
former  are  to  be  laid  out  and  maintained  at  the 
expense  of  the  county  or  road  district  at  large,  and 
are  therefore  called  public.  The  latter  i^t  the 
expense  of  such  persons  as  ere  more  especially  and 
directly  interested  in  them,  raid  are  therefore  called 
private.  But  the  latter  are  as  much  public  as  the 
former,  for  any  one  can  travel  over  thea  who  has 
occasion  -  and  no  more  can  be  said  of  the  former." 
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In  the  case  cited  the  court  held  that  private  property  could  be 
taken  for  the  construction  of  the  road.    In  the  case  of 
K0MTI3REY  COUKTY  v.  CUSHDrG,  83  Cal.  507,  the  court  laid  down  the 
sane  rule, 

2hereforo,  if  uulebra  Terrace  is  an  open  way  whioh 
is  used  generally  by  the  public,  it  lies  within  the  power  of  the 

rd  of  Supervisors  to  order  land  condemned  for  its  widening, 
provided  that  in  the  opinion  of  the  board  such  widening  is  necessary 
and  for  the  benefit  of  the  general  public,  nd  the  fact  i     :iv  one 
individual  may  reap  more  benefit  than  others  does  not  preclude  the 
taking  of  property  for  widening  purposes,  provided  the  whole  miblic 
generally  is  benefited  by  it. 

proceedings  looking  to  the  widening  of  the 
street  in  question  should  be  teien  in  conformity  with  the  provisions 
of  Chap,  III  of  .  rtiole  VI  of  the  charter. 

You  negleot  to  give  me  any  description  of  the 
property  required  for  the  widening  of  the  street,  hence  it  is 
impossible  to  prepare  any  resolution  to  be  presented  to  the  3oard 
of  ouparvisors  to  condemn  the  ^rooerty, 


Sincerely, 


Y  attor: 


fo  the  Committee  on  .streets 
Commercial  development , 


(1) 
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November  17,  1928, 


KJBJKCT:  Apportionment  of  Cost  of  Educating  Pupils 
of  Junior  Colleges. 


Gentlemen: 

JKS5Q5SX 

"I  am  sending  you  herewith  copies  of  correspondence 
in  reference  to  the  payment  of  tuition  by  the  .ioard  of 
education  of  San  Francisco  to  the  County  Superintendent 
of  Schools,  Marin.  County,  for  certain  pupils  from  this 
county  who  attended  the  Marin  County  Junior  College  last 


year 


• 


I  would  like  advise  in  reference  to  the  legality 
of  the  charges  made.  I  have  advised  the  Board  of  i;duoation 
not  to  jay  the  bill.  The  bill  amounts  to  ,0,252.96  at  the 
rate  of  £515.81  per  pupil  and  includes  capital  outlay.  You 
will  note  in  County  Superintendent  of  Gchools,  Jas.  B. 
Davidson's  letter  of  September  7th,  the  costs  of  lots,  build- 
ing and  equipment  are  included  in  the  cost  of  maintenance. 
He  claims  that  the  new  law,  Section  15  of  the  Junior  College 
Act  provides  for  including  the  costs  of  oapital  outlay  as 
part  of  the  costs  of  maintenance.  Is  such  the  meaning  of 
the  new  law?  Vould  you  advise  us  to  refuse  payment,  per- 
mitting Marin  County  to  bring  suit  to  determine  exactly 
what  is  the  meaning  of  the  new  law?* 

Section  15  of  Act  1477  prior  to  Hie  1987  session  of-^the  legisla- 
are  read  in  part  as  follows: 

"Section  15  of  Act  1477,  prior  to  the  1927  session 
of  the  legislature  read  in  part  as  follows: 

♦Hot  later  than  the  first  Monday  in  September  of 
each  year  the  superintendent  of  schools  of  each  county  in 
which  there  is  not  a  county  junior  college  shall  certify 
to  the  board  of  supervisors  and  to  the  county  auditor  of 
such  county  the  total  net  cost. less  state  aid,  for  educat- 
ing during  the  next  preceding  school  year  of  junior  college 
pupils  residing  in  such  county  and  not  in  any  junior  college 
district,  and  the  estimated  amount  needed  for  that  purpose 
for  the  current  year*." 
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In  the  1927  session  of  the  legislature  Section  15  of  Act  1477 
was  amended  to  read  in  part  as  follows: 

"The  auditor  shall  not  later  than  the  last 
Monday  in  Sec ember  and  the  last  Monday  in  May  of  each 
year  notify  the  superintendent  of  schools  of  the  amount 
in  such  funds,  and  the  superintendent  of  schools  shall 
thereupon  apportion  the  sane  to  the  several  junior 
college  districts  in  his  county  or  in  other  counties 
as  provided  above,  in  proportion  to  the  total  cost  to 
each  of  said  districts  of  educating  junior  college 
students  who  reside  in  his  county  but  not  in  any  Junior 
college  district,  as  shown  in  his  report  for  the  pre- 
ceding school  year  compiled  as  directed  by  law,  and 
certify  such  apportionment  to  the  auditor," 

An  examination  of  Section  15  as  it  read  prior  to  1927  and  as 
it  now  reads  discloses  that  there  was  a  very  obvious  intent  to  change 
the  method  of  assessing  the  cost  of  educating  junior  college  students 
who  reside  outside  of  the  county  in  which  the  junior  college  attended 
by  him  is  located.  Frior  to  1927  the  statute  provided  for  "total  net 
cost".  The  statute  now  reads  "total  cost1*.  It  is  difficult  to  ascer- 
tain why  the  change  was  made  other  than  that  it  was  intended  to  include 
total  actual  cost  of  educating  a  junior  oollege  student  rather  than  the 
mere  teaohing  cost.  The  intent  of  the  legislature  in  making  the  change 
is  aptly  expressed  by  State  Senator  J.  C.  Garrison  in  a  letter  addressed 
to  this  office  on  October  16,  1928,  wherein  he  says: 


"If  the  cost  of  educating  Junior  college 
Students,  which  reo«»sarlly  includes  capital  out-lay, 
amounts  to  a  certain  number  of  dollars  and  cents  per 
year,  why  should  students  from  other  communities,  not 
oaring  to  assume  the  responsibility  of  creating  a  Junior 
College  District  of  their  own,  have  a  free  ride?  In 
other  words,  it  can  be  accurately  and  honestly  determin- 
ed what  it  actually  cats  to  educate  these  students  and 
it  seema  only  fair  and  just  that  students  from  outside 
the  District  should  pay  their  just  proportion  of  the 
total  cost.  Under  the  old  plan  communities  were  quiok 
to  realize  that  it  was  cheaper  for  them  not  to  own  a 
Junior  College.  There  should  be  no  more  difficulty  in 
determining  the  total  cost  than  there  was  in  determining 
what  was  meant  by  "total  net  cost". 

Hy  interpretation  of  the  amendment,  so  far  as  the  cost  of 
education  of  a  junior  college  student  is  concerned,  is  that  the  statute 
as  amended  now  provides  that  a  county  sending  a  junior  college  student 
to  a  Junior  college  in  another  county  must  pay  for  not  only  the  cost  of 
teaching  but  a  proportion  of  the  actual  maintenance  of  the  junior  ooll- 
«g®»  plus  a  charge  for  depreciation  of  buildings,  etc.  I  have  been  in- 
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>nm«d  that  the  County  superintendent  of  Schools  of  Marin  County  has 
>ra!?*  •  *ronortiot  of  the  entire   cost  of  new  property  purchased  within 
larged  a  ^portion  rf^Ld  County  of  can  Francisco  in  proportion  to 
[I  ntmoef  o?  slu^ts'sen^S^  SJont?  >7  the  City  and  County  of 
»  SSanolaoo.     This  is  not  the  correct  method  of  computing  costs.     I 
rnofbeliove  that  it  was  contemplated  by  the  legislature  that  a 

iperintendent  of  Schools  of    iarin  County  contends. 

I,    therefore,   advise  you  to  raake  parent  in  accordance  with 
tie  foregoing. 


Yours  very  truly, 


mm 


City  Attorney 


,D  OF   EDUCATION 


2. 
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Hov.   20th,   1928. 


CT:     Voluntary  Retirement  by  .  ublic  ijaaployee. 

3ear  Sirs: 

:iqb. 

Can  an  individual  who  has  been  retired  under  the  Retire- 
ment System  be  reinstated  to  active  duty  when  said  individual  has 
signed  a  voluntary  written  request  for  his  retirement,  and  this  request 
has  been  acted  upon  and  he  has  been  retired  from  active  duty? 

OPJ 


Howhere  in  Article  VII  of  the  Charter  of  the  City  and 
County  of  San  Francisco  is  there  any  provision  permitting  reinstatement 
after  voluntary  retirement.  This  article  is  both  the  measure  uid  limit 
of  the  Retirement  System  of  the  City  and  County  o      Francisco, 
./hen  tfee  fundamental  law  in  pension  matters  does  not  permit  reinstate- 
ment after  voluntary  retirement,  an  employee  cannot  be  reinstated  in 
the  service,  since  the  benefits  accruing  from  the  Retlrejse&1    tern  are 
only  those  mentioned  in  the  charter.  They  may  be  enlarged  upon,  such 
as  in  Ordinance  I*o.  5561,  in  order  to  carry  out  the  spirit  of  the 
charter  provision,  but  no  additional  provision  can  be  engrafted  onto 
the  charter  without  the  voice  of  the  people. 

43  C.  J.  842; 

STATS  V.  KII.1MEL  (Ho.)  165  B.   .  1067; 
STATS  V.  KANSAS  CITY  FHUBOOPS  lEBSKM  FUHD, 
(Mo.)  185  ;,.   .  929. 

Pension  statutes  are  liberally  construed. 

JUMV  V.    STOCKTGH  PKBSIOS  FUHD  COMMISSI OH, 
249  PS4.   46; 

0»DEA  vs.   COOK,   176  Cal.   659 

But  "this  does  not  mean  that  something  can  be  added  to  a  charter  pro- 
vision or  statute  which  is  not  already  in  it. 

Voluntary  retirement  is  somewhat  analogous  to  ft  resigna- 
tion.    If  one  resigns  voluntarily  from  a  public  office,  he  cannot  demand 
that  he  be  reinstated. 

43  C.   J.   910; 
PflDPL.2  VS.   MAESH,   30  Cal.   App.   424. 
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I  am  therefore  of  the  opinion  that  when  an  employee 
of  the  City  anfl.  County  of  ;Jan  Francisco  voluntarily  files  an 
application  Tor  retirement  upon  reaching  the  proper  age  and  having 
the  required  service,   he  cannot  he     reinstated. 


pect  fully, 


CI!TY  AVfORB      . 


Board  of  .-amlni  strati  on, 

San  Francisco    imployees'   Retirement  System. 
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November  19,1928, 
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Fraternities 
ocieties  In 
prohibited. 


and  .^cret 
High  schools 


Members: 


follows: 


I  em  in  receipt  of  your  communication  as 

i;ch  year  there  is  nore  or  less  difficulty 
in  enforcing  the  provisions  of  ct  7505  of 
the  Political  Code  relating  to  high  school 
fraternities. 

Under  the  provisions  of  the  Act  has  the 
Board  of  Education  the  authority  to  bring 
action  ajainst  ihe  officers  of  a  secret 
fraternity  that  solicits  high  school  students 
for  membership?  I  am  informed  that  boys  who 
are  now  attending  certain  of  our  high  schools 
have  been  solicited  to  become  members  of  one  of 
these  fraternities.  The  name  and  address  of  the 
fraternity  are  known,  The  time  and  place  of 
the  meeting  of  the  fraternity  are  known. 

We  have  interpreted  the  law  to  mean  that  the 
Board  of  ducation  is  requires  to  take  action 
against  hi,ch  school  students  who  are  members 
of  fraternities,  but  bars  not  thought  the  Board 
of  ducation  had  the  right  in  enforcing  the 
provisions  of  the  ..ct  to  bring  aotion  against 
fraternities  which  cause  high  achool  boys  to 
violate  the  law.'* 

0PIKI0JJ. 

Aet  7505  Deering's  General  Laws  prohibits  elementary 
or  secondary  school  pupil6  from  Joining  seoret  fraternities. 
The  only  penal  provisions  of  this  statute  are  in  section  2  thereof • 
Section  2   provides  that  boards  of  sohool  trustees  and  boards  of 
education  may  suspend  or  if  neeossary  expel  a  pupil  in  any 


, 


ea  a; 


a  I 
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elementary  or  secondary  school  who  refuses  or  ae.-lects  to 
obey  any  or  all  rules  and  regulations  established  by  tuch 
boards  vith  respect  to  secret  fraternities.       statute 
Merely  jives  bocrds  of  school  trustees  and  boards  of  education 
authority  to  provide  far  the  elimination  of  fraternities  froa 
the  public      is  by     . priate  rules  and  regulations  which 
prevent  pupils  froia  becoming  members  thereof.     ar«s  of 
school  trustees  and  boards  of  education  cannot  bring  criminal 
action  directly  against  fraternities. 

It  is  my  opinion  therefore  that  you  are  correct 
in  your  interpretation  of  this  statute. 

Jolly, 
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. 


:ol8 


m 


<  fo  a 


November  S3,  1928* 

mtm% 

SUBJECT:  Unsecured  Personal  'Property  Taxes 

are  Collected  prior  to  Fiscal  Year. 

Bear  sir: 

cjTSSTiqy 

"Should  the  payment  of  tax  on  personal  property,  unse- 
cured, be  considered  at  full  payment  in  advance  from  the  day 
due,  first  Monday  of  Maroh,  or,  for  the  fiscal  year  of  the 
city  and  county,  July  1st? 

It  has  been  the  custom  of  this  offioe  to  consider  that 
the  tax  on  unsecured  personal  property  is  due  and  payable 
on  demand  on  the  1st  Monday  of  each  Maroh,  or  thereafter, 
at  the  assessor's  discretion,  £e«  ^eo.  3681,  and  to  use  the 
above  date  as  a  basis  from  which  to  x rorate  the  tax  in  case 
of  change  of  ownership.  However,  our  receipt,  supplied  by 
the  Auditor's  office  reads  as  follows:  "ior  the  fiscal  year 
1988-1929**.  Of  course  this  pertains  to  the  fiscal  year  of 
the  city  and  county  whereas  this  office  works  under  the 
assessment  lav?s  of  the  state.** 


See.  5,  vrt.  XX  of  the  Constitution  of  Califorria  provides 
that  the  fiscal  year  shall  commence  on  the  first  day  of  July. 

In  Rollins  v.  right,  §8  Cal*  595,  the  court  held  that  the 
fiscal  year  eras  prttfct  the  thirtieth  day  of  June. 

ectio7i  16  of  Art.  XVI  of  the  an  rranciweo  charter  provides 
that  the  fiscal  year  Mentioned  in  the  charter  shall  commence  on  the 
first  day  of  July  ard  end  or  the  thirtieth  day  of  June  following. 
The  fact  oh         sal  yen      t  forth  in  the  Constitution  and 
also  in  %be        of  the  City     eunty  of  !>an  Fraaeiseo  is  the 
same  removes  all  doubt  regarding  when  the  fiscal  year  shall  commence 
in  tax  matters. 

°eo.  3756  of  the  Political  Code  provides  tfeet  the  taxes  on 
all  personal  property  unsecured  by  real  property  shall  be  due  and 
payable  isciediately  after  the  assessment  of  sueh  personal  property  is 
made » 

See  also  24  Cal.  Juris.  256. 
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r.ee.  3320  of  the  Political  Code  provides  that  the  assessor  must 
llect  the  taxes  on  all  unseoured  personal  property. 

See,  3821  of  the  Political  Code  provides  that  the  assessor  may 
llect  such  taxes  by  seizure  and  Bale  of  any  personal  property  oraied  by 
e  person  against  whoa  the  tax  is  assessed  at  the  time  of  making  the 
sessment  or  at  any  time  before  the  first  Monday  of  August  following 
e  assessment. 

In  Rode  v.  riebe,  119  Cal.  518,  in  a  suit  brought  against  the 
sessor  to  restrain  a  threatened  seizure  and  saie  of  personal  property 
d  court  stated : 

*It  is  conceded  that  the  proceedings  of  the 
assessor  were  sanctioned  by  the  express  provisions  of  the 
statute,  but  it  is  oontended  that  a  statute  which  author- 
izes the  collection  of  taxes  on  personal  property  not  se- 
cured by  lien  on  real  property,  before  equalization,  before 
levy  for  the  year  and  before  the  beginning  of  the  fiscal 
year  to  which  they  belong,  is  unconstitutional  in  those 
particulars,  and  to  that  extent  unenforceable. 

e  speoific  objection  to  the  law  is  that  it  vio- 
lates the  constitutional  requirement  as  to  uniformity  of 
all  general  laws,  and  especially  of  laws  relating  to  tax- 
ation. 

It  will  not  be  necessary,  in  order  to  indicate  the 
position  of  appellants  to  cite  the  various  sections  of  our 
revenue  law  to  which  reference  has  been  made  in  the  argument. 
It  is  sufficient  to  say  that  under  the  constitution  and  laws 
of  California  the  fisoal  year  begins  on  the  1st  of  July  and 
ends  on  the  30th  of  June.  The  taxes  for  each  fisoal  year  accrue 
on  the  1st  Monday  in  March  preceding  its  commencement,  and 
become  a  lien  from  that  date  upon  the  real  property  of  the 
respective  tax  payers,  v.here  the  real  property  of  a  tax  payer 
is  sufficient  to  secure  the  payment  of  all  his  taxes  upon  his 
personal  property  as  well  as  upon  the  realty  itself  he  is  not 
required  to  pay  the  tax  before  the  end  of  November;  prior  to 
which  time  the  board  of  supervisors  first,  and  the  state 
board  of  equalization  afterward,  equalize  the  assessments, 
and  then  establish  the  rates  for  state  and  county  purposes, 
according  to  which  the  tax  is  to  be  levied.  But  where  a  tax 
payer  has  no  real  property,  or  none  sufficient  to  secure  the 
payment  of  his  taxes,  the  assessor  is  required  to  collect 
them  at  She  «inie  of  making  his  assessment,  and  in  fast  of 
failure  to  pay  to  sell  sufficient  of  the  property  of  the 
delinquent  to  make  the  amount  of  the  tax  with  costs.  As 
this  collection  must  be  enforced  before  the  meeting  of 
either  board  of  equalization  and  before  the  rate  for  the 
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ensuing  year  is  ascertained  and  the  levy  made,  it  is  pro- 
Tided  that  it  shall  be  rude  according  to  the  rate  levied 
the  previous  year,  and  as  this  may  be,  and  generally  is, 
greater  or  less  than  the  subsequent  levy  for  the  current 
year,  provision  is  made  for  refunding  to  the  tax  payer 
any  exoess  in  the  collection,  and  for  the  payment  by  him 
of  any  deficiency •" 

An  examination  of  the  foregoing  statutes  and  the  fundamental 
ithority,  read^  together  with  the  citations  set  forth  herein,  lead  to 
^irresistible  conclusion  that  the  fiscal  year  for  tax  purposes  commenc* 
l  on  the  first  day  of  July  and  ends  on  the  thirtieth  day  of  June  follow- 
ig  and  that  the  only  reason  why  unsecured  personal  property  taxes  are 
cnediately  due  and  payable  is  to  permit  the  body  entitled  to  such  taxes 
>  collect  them  at  once  so  that  no  fraud  will  be  perpetrated  and  so  that 
U  taxes  of  such  a  nature  will  be  collected. 

I  am,  therefore,  of  the  opinion  that  the  tax  on  unsecured  per- 
mal  property  should  be  considered  as  full  payment  in  advance  for  the 
>riod" beginning  on  the  first  day  of  July  to  the  thirtieth  day  of  June 
llowing.  It  naturally  follows  that  if  any  prorating  is  done  in  case 
I   change  of  ownership  it  must  be  done  by  using  the  fiscal  year  as 
ie  basis* 

Respectfully, 


City  ' ttorney 
IBESSOR. 
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ec.  1st,  1928. 


SUBJECT:   aintenance  of  Dog  and  Cat  Hospital. 


Dear  Sir: 


I  am  in  receipt  of  your  letter  reading  as  follows: 


"Dr.   Thomas  J.  Lie Cornicle  on  i.iay  17,  1917  was 
issued  a  permit  by  tlie     o;;.rd  of    Supervisors  of  the 
City  i.nd  County  of  San  3Co   to  operate  a  Dog 

and  Cat  Hospital  on  Nineteenth  -venue  250  feet  south 
of  .  aoheco  street,     A  oomplaint  has  been  filed 
against  Dr.   IicCormiolc  for  operating  this  Hospital 
without  a  permit,   based  on  the  assumption  that  such 
a  permit  should  be  issued  yearly.     It  is  my  belief 
that  the  permit  issued  is  good  until  revoiiei.  anA 
that  the  permit  issued  in  1917  is   still  in  full 
force  a&A  effect, 


OPIIIIOU. 

Ordinance  LC   958  Uew     eries,   reads  as  follows: 

"Section  1.     It  shall  be  unlawful  for  any  person, 
firm  or  corporation  or  association  to  erect, 
establish  or  maintain  any  dog  hospital,   dog  kennel 
or  hospital  for  sick  animals  within  the  City  and 
County  of  .'uacisoo ,   without  permission  first 

obtained  from  ti  rd  of    -upervisors. 

The  ordinance  speaks  for   itself.      There   is  no  provision  in 
it  for  the  renewal  of  any  permit.      .Therefore,   the  necessity  for  the 
annual  renewal  of  the  permit  cannot  be  read  into   it. 

You  are  therefore  advised  that  a  permit  having  been  once 
issued  to  maintain  the  hospital  in  question,    the  holder  of  the  permit 
has  the  right  to  continue  its  maintenance  until  the  permit  is   revoked. 

cerely  yours. 


To  Hon.   J.   "3mmett  Hayden, 
Supervisor. 


CITY  ATTCRBEY. 
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December  20,1928. 


He:   Reassessment  of  Iteal  Property 
ore  other  and  -idjacent  Property 
is  30ld  to  the  .jtate  of  Culifornia 
Through  Veterans  .elf&re  Board. 

Dear  Cir: 

I  an  in  reoeipt  of  your  request  for  an  opinion  as 
follows : 

M  The  steady  increase  in  acquis itlon  of  land 
in  this  City  and  County  by  the  tate  of  California 
through  the  medium  of  the  Veterans*  Velfare  Poard 
is  productive  of  a  problem  upon  vtfiieh  jrour  advise  is 
asked. 

To  cite  a  typical  instance:  John  r,oe  is  the  owner 
of  a  parcel  of  land  that  has  a  hundred  foot  frontage.  On 

rch  1st  this  aroel  is  considered  as  a  single  lot  and  as 
its  title  vests  in  J<j>hn  "oe,  the  land  is  assessed  jo  him 
of  the  first  l.ionday  in  larch.   ubsequont  to      irst 

iday  in  larch  and  prior  to  the  first  day  of  July,  John 
Doe  divides  the  land  into  four  separate  lots,  each  ith  a 
twenty-five  foot  frontage,  and  disposes  of  one  or  two  of 
then  to  the  Veteran*1  .elfare  Board  in  whom  the  title 
vests  insofar  as  those  one  or  two  lots  are  concerned. 
The  tax  bill  is  riade  out  to  John  ''Oe  and  oovers  t> 
original  single  ptrcel  of  one  hundred  feet  frontage  and 
in  view  of  the  fact  that  unpaid  taxes  constitute  a  lien 
against  the  land,  the  result  is  that  the  lien  applies 
•gainst  that  portion  of  land  which  remains  the  pro;  rty 
of  John  Doe,  the  title  to  the  other  portion  vest!    in 
the  S1*te  of  California. 

If  the  above  transaction  was  between  taxpayers 
the  taaces  could  be  pro-rated,  but  in  view  of  the  fact 
that  the  -tate  of  Culifornia  is  not  a  taxpayer,  there  is 
no  relief  through  the  medium  of  pro-ration. 

USSTIGh7:  San  the  Assessor,  under  the  law, 
re-assess  the  property  to  John  -oe,  eliminating  that 
portion  now  owned* by  the  Veterans'  .elfar     vd.1 

It  is  to  be  reiionbered  that  the  taxes  due  are  for 
the  period  July  1st  of  one  year  to  June  30th  of  the 
following  year.*1 
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•ection  8,  Article  XIII  of  the  Constitution  of  California 
provides  as  follows: 

"The  legislature  shall  by  law  require 
lal    each  taxpayer  in   this  state  to  make 
and  deliver  to  the  county  assessor, 
annually,  a  statement,  under  oath, 
setting  forth  specifically  all  the 
real  and  personal  property  owned  by 
such  taxpayer,  or  in  his  possession, 
or  under  his  control,  at  twelve  o'clock 
meridian  on  the  first  Monday  in  March." 

Section  3628  **  tli0  Political  Code  provides  as  follows: 

«__.._.  The  as3es3ormust,  between  the  first 
:ndays  in  March  and  July  of  each  year,  asoer- 
in  the  names  of  all  taxable  inhabitants,  and 
all  the  property  in  his  county  subject  to 
taxation,  except  such  as  is  required  to  be 
assessed  by  tho  state  board  of  equalization 
and  must  assess  such  property  to  the  persons 
by  whoa  it  was  owned  or  olaimed,  or  in  whose 
possession  or  control  it  was,  at  twelve  o'clock 
meridian  of  the  first  Monday  in  I'arch  next 
preoeding;  ------ 

Section  3 629  of  the  Political  Code  provides  that  the 
Assessor  must  exact  from  each  person  a  statement  of  real  property 
owned  by  him  or  in  his  possession  or  under  his  control  at  twelve 
o'clock  M.  on  tho  first* :.:onday  in  March. 

There  appears  to  be  no  Political  Code  section  or 
other  statute  providing  for  reassessment  of  real  property  such 
as  that  mentioned  in  the  example  in  the  foregoing  request. 

In  ViOPUl  vs.  HASTINGS  29  Cal.  449,  it  was  said  that 
a  tax  must  rest  upon  an  assessnent  made  in  tho  mode  prescribed 
by  law. 

In  DOSCtt  vs.  IILTADA  I; ATI  ORAL  BANK,  109  Fed.  726, 
at  page  731  the  Court  said: 

"The  constitution  and  Codes  clearly  designate 
the  time  when  the  assessable  character  of  property 
becomes  fixed,  to  with*  at  32  o* clock, meridian, 
on  the  first  Monday  in  March,'  and  the  question 
here  involved  mu.  t  be  determined  with  reference 
to  that  date." 
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"Tax  proceedings  are  _in  invitura,and  to 
be  yalid  must  oo  ply  strictly,  or  at 
least  substantially,  with  all  the 
requirements  of  the  statute." 

24  Cal. Juris. 22 

.*„*„♦-<.  ^JS?°   •Jn*tl**i«»l  pwrliion  aforesaid  and  the 
statutes  t lining  fron  it  fix  the  exaot  date  for  the  assessment 
of  real  property.  There  is  no  othor  assessment  detej  henc 
date  indloated  in  the  Constitution  and  in  the  statutes  crust  be 
followed* 
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.rem  the   fore^oin*  site  Won*   *t  m    • 
b«  ia  mlad,   that  tb«re  is  no  statute  urovi  in     for  x\7c 

under  the  eoaditions  outlined  in  the  request,   it  dearly , 

that  an  Assessor,  under  the  law,  cannot  reassess  a  portion 

an  assessed  parcel  of  land,   remaining  in  the  hands  of  the   original 

owners  after  the  sale  to  the     tate  of  California,   through  the" 

retersjft*     elf are  Bpard,  of   the  balance  of  the  p.  2%uoh 

assessed  real  uro:%rty. 

Thore  is  no  rase)  inerv  set  un  in  our  la*  l&Lrffe  vomits 

roeflsessfflent  under  su-  lCh  ar  .  Pw 

depend  entirely  upon  statutes  enfttied 
the  assessment  and  collection 

may  be  had  is  by  an  *et  ef  the  legislature  to  reef  if  y  ''on 

hore  outlined.  f  Viwa 

R<  fully . 
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.      1st,   1928. 


SUBJSCT:     Appointment  of  directors  to 

Iden  Gate  drldge  oaad  Highway     istrict. 


ider  recent  date  you  hare  ssked  my  opinion  i  s  to  whether 
or  not  a  certain  resolution  is  legully  sufficient  for  the  appointment 
of  directors  to  the   Golden     ate    iridge  and  iUghway     iitriet,   end 
whether  or  not  a  mentor  or  members  of  our  rioard  of     upervisors  could 
he  appointed  as  euch  directors  and  legally  he  entitled  to  a  fee  for 
serving  as  such. 


ursuant  to  Chapter  288  of  the  "tatutee  of  1928, 
est  ended  in  1925,    .olden  cate  bridge  end.  iiighway  district  has  been 
incorporated,       r     ecomber  4th,     rank     .   Jordan,     ecretary  of     tate, 
notified  your  honorable   Board  of  supervisors  that  a  oertiiic.  te  of 
incorporation  of  eaid    iridge  and  Highway  Mstrict  had  been  filed. 

Under  the  law  It  is  necessary  if  the     itt  I     of 

San    'rancisoo  is  to  become  a  part  of  said  Bridge  and  Highway     istrict 
Cor  -oration,  that  within  thirty  days  after  receipt  of  said  notice, 
that  six  directors  of  eaid  corporation  be  named  by  rd  of 

?ervisors  of  our  City  ounty  of  -  cisoo. 

Be  particular  form  of  resolution  is  necessary  for  passage 
by  our  Beard  of  upervisore  in  the  naming  of  such  directors,  and  the 
form  submitted  is  sufficient  and  meets  with  my  approval. 

This  Bridge  end  Highway  district  has  now  become  a  corpora- 
tion.     It  is  an  entity  in  the  eyes  of  the  law  Just  M  any  private  or 
send -public  corporation.      Its  affairs  are  to  be  entirely  fixed  and 
determined  by  the  Board  q  ectors  to   be  appointed  by  the  various 

Boards  of  Supervisors  of  the  counties  affiliated  therewith,   aid  its 
affairs  and  actions  are  to  be  entirely  aianaged  and  controlled  by  the 
Board  of  Directors  ultimately  appointed. 

d     f  Supervisors  v/ill  have  any  control  over  the 
actions  or  affairs  of  said  eorrjoration,  nor  will  said  corporation  be 
connected  with  the  Government  of  the  united     tates  or  of  the  Stats  of 
California}     therefore,   the  inhibitions  contained  in  section  4  of 

rticle  Xfi  of  oar  charter  stating  in  substance   taat  no  person 
holding  a  salaried  offioe  under  the  City  and  County  c  isco 

shall  during  his  term  of  office  hold  or  retain  any  other  salaried 
office  under  the     ovcrnment  of  the  Unite*  see  or  of  this         i,e, 

or  any  salaried  offioe  connected  with  the  government  of  the  city  and 
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County  of  3an  Francisco,  does  not  apply,  and  it  is  my  opinion 
that  any  Supervisor  or  juporvisors  oi'  the  Cit;  and  County  c 
Francisco  may  be  appointed  to  hold  a  directorate  in  said  Bridge 
and  Highway  Distriot  Corporation,  and  legally  receive  fees  for 
acting  as  such  member  of  the  B     of  ireotors  of  said  Golden 
Gate  Bridge  and  Highway  District,  a  corporation. 

its  respectfully, 

JOHN  J.  O'TOOLIi:,  City  .  ttorney, 


By_ 


Deputy  City  Attorney. 


BOARD  OF  SUPERVISORS 
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03?:      ^ire     roof  I  oofing  on     emoval  of 
uil  dings  ..ithin  s'xtq  ^iiaius. 


r     irs: 


hand. 


Your  recent  re  quest  for  an  opinion  as  follows  is 


■  Ill     «IH.-       »■■        !  ■■ 

"The  Board  of  imblic  /orks  respectfully  reouests 
your  advice  upon  the  applicability  of  the  provisions 
of  ection  4  of  ordinance  Ho.  UG8,  new  series,  known 
as  "The  Building  law"  of      ity  and  County  of 
Francisoo,  as  amended  by  Ordinance  ITo.  7917,  new  series, 
approved  February  23,  1928,  to  buildings  existing  on 
sites  within  the  fire  proof  roofing  limits  previous  to 
the  amending  of  the  said  section,  and  which  buildings, 
now  roofed  with  wooden  shingles,  it  is  contemplated  to 
move  to  sites  within  such  fire  proof  roofing  limits, 
and  within  which  the  law  provides  that  the  roofs  of 
all  buildings  hereafter  constructed  shall  consist  of 
fireproof  -iatorials,  and  audi  fireproof  materials 
obviously  excludes  the  use  of  wooden  shingles  with 
which  the  buildings  in  Question  aro  now  roofed." 


opimoH. 


The  portion  of  lection  4  of  Ordinance  Uo.  1008    (New 
Series)  in  question  here,   reads  as  follows: 

"Fireproof  Roofing  limits. 

Section  4.  The  roofs  of  all  buildings  hereafter 
constructed  within  the  limits  hereinafter  in  this  sec- 
tion described  shall  consist  of  fire  resistant  materials, 
and  whenever  the  covering  of  the  roof  or  roofs  of  any 
building  or  buildings  heretofore  constructed  within  the 
id  limits  shall,  in  the  judgment  of  the  Board  of  .Public 
-irks,  be  or  become  damaged  through  fire,  decay  or  other- 
wise, to  the  extent  of  twenty  (20)  per  centum  of  the  area 
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of  the  said  covering  of  the  roof  or  roofs,   then  the 
covering  of  the  roof  or  roofs  shall  be  reconstructed 
of  or  replaced  v/ith  fire  resistant  materials.        ^id 
fire  resistant  materials  shall  consist  of  the  same 
materials  rocuired  for  the  roof  coverings  of  all 
buildings  erected  within  the  fire  limits  or  the  City 
and  County.11 

The  language  of  the  foregoing  section  appears  to   be  confined 
to  roofs  constructed  after  the  passage  of  the   ordinance.     The  removal 
of  a  building  can  in  no  wise  be   construed  as  being  the   construction  of 
roof.  e   ordinance  does  not  mention  the   construction  of  buildings, 

but  merely  provides  for  the   roofs  on  buildings.      If  a  building  is 
moved  from  one   section  of  ttie   city  to   another,   both  oi  which  ur«  within 
the   fire  proof  roofing  limits,   there  has  been  no  material  change  made. 
The  ordinance  does  not  provide  that  roofs  laclcing  fire  proof  qualifies 
shall  not  be  maintained  in  the  restricted  are 

The  word  "construct"  means,   to  put  together  constituent    >arts 
of  some  tiling  in  tfieir  proper  place  or  order;     to  build;     to  form;     or 
to  make. 

M0R33  vs.    0T2Y  9f    WSWOOT, 

19   S.    ./.   831; 
110  ..o.    601, 

C02TTAS  VS.    CITY  OF   ERADK>RD, 

50  <Vtl.   989; 
S06  :?a.     291. 

The  ordinance  does  not  indicate  that  buildings  constructed 
after  the  passage  of  the  ordinance  shall  consist  of  fire  reslstsat 
materials,  but  states  that  the  roofs  oonstructod  must  consist  of  such 
materials,  so  that  if  a  roof  is  intact  when  a  building  is  moved  from 
one  section  of  suoh  restricted  area  to  another,  it  is  my  opinion  that 
the  roof  need  not  be  disturbed  nd  may  remain  as  it  was  prior  to  the 
removal  of  the  building. 

Very  truly  yours, 


CITY  ATTOnTBYt 
Board  of  ublic  ./orks# 
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Jan.   3rd,   192  9. 


MlKf:     Appointment  of  .1  rector 8  to 

Golden  Gate   bridge  ighway  District. 

Dear  Sir** 

At  the  raeeting  of  >  our  Honorable  i'd  helu  on     scomber 

t,  you  asked  that  you  be     dvieed  as  to  effect  of  the  writs  of 
review  issued  by  the  rt  to  review  tbe     ctions  of  the 

jrior  Courts  of  various  counties  within  the  olden  Gate 

3ridge  Lghway     istrict  disposing  of  various  protests  against 

the  inclusion  of  property  in  t  trict.       nd  in  psartifftli 

what  effect  these  writs  have  upon  the  action  taken  by  your   ioard 
on  "Jeoeaber  24th  appointing  six  persons  to   arl  on  behalf 
jjisoo  as  tlireotors  of  the  district. 

_ 

An  investigation  aiiows  that  the    superior  courts  of  t. 
counties  of  '^an  iranclsoo,     arin,     onomt  nd     endocino,    cid 

jeeember  ord,   1928,   enter  their  respective    judgments  i .is  osing 
of  the  protests  filed  by  various  persons  against  the  inclusion  of 
their  lands  in  the  proposed  district,    and  defining  the  boundaries 
of  said  district.     5?hese   judgments  were  forthwith  certified  to  the 
: ecretary  of  Stats  in  conformity  with  )>i      •  ...   .  ridgs 

and  Highway  vet,  and  on  the  4th  a  >  of  eoeaber,  19SC ,  th 
official  issued  his  certificate  declaring  that  the  distri 
the  boundaries  as  establiuhed  to  be  duli?  ineorpor-:  ted,  >n  the 

same  date  notified  your  doard  of  the    loraation  of  the  vict. 

r  10th,   19£8,  petitions   for  writs  of  review 
wero  filed  in  the    supreme  Court  by  protesttnts  from  .,«...      ranoisoo, 
Sonoma,  Hspa  end  iendocino,   to  review  t^e   decisions  *•   superior 

courts  of  the  eo unties  last  mentioned,     on  lecember  : 7th,   the 
Supreme  Court  directed  a  writ   of  review  to  issue  in  each  o*    t 
eases  mentioned,   directing  the  s     >       \perior  Courts  to  certify  all 
the  rroostrilings  taken  in  the  premises,    to    the   supreme  Couut,   on 

rsday,   n.nuary  loth,  1929.      ihere  is  no  stay  c  ceedings  asked 

for  in  the  petition,  nor  has  an;.  been  granted  in  the  writs 

issued. 

There  being  no  stay  of   :  i  ooeedlngs  c< 
the  itsoanee  of  the  writs  do  not  of  theiiiselves  sta^  JLnga  on 
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the  formation  of  the  district  or  the  appointment  of  directors 
thereto,  unless  the  ISrldge  tghwsj     ct  itself  i 

contrary  intention. 

ee     cction  1078  Code  of  Civil    ?xocetet. 

to eee dings  in  Infe rior  court  may  be  stayed 
or  not .        ft  "a  stay"  of  prbceeTIngs  be  not 
intended,  >rds  recuirin*  t  be 

oaitted  from  the  writ; 

inserted  or  omitted,   t  ound  discretion  of 

the   court,   but  If  o  a,    the  ,;ov7er  of  the 

inferior  oourt  or  officer  is  not  ended  or 

the  proceedings  sti 

In  view  of  this  express  language  of  the  code  section 
regarding  writs  of  review,    I  would  be  of  opinion,   if  it  were  not 

for  the  provisions  i  -  ct  itself,    ...    .  .tate 

wg.s  within  .)»  he  issued  tke  certiflc  j  ports. t ion 

of  the  district.  /ever,  the  ha     ct  leads  me  to 

believe  that  he  has  acted  prematurely.  ction  S  of  the     ot  provides 

.or  the  filing  of  protests  >r  their  disposition  by  the  various 

uperior  Courts  of  the  counties  within  the  ^roMieed  -istrict.      The 
same  section  provides,    as  followB: 

evlew  by  supreme  court.  judgment  of  the 

said  superior  courts,  iven  shall  be  certified 

by  the   elerfc  t.  the  secret?.  ,;•,    together 

with  the  original  petitions  and  px.  ieretofore 

transmitted  to  him  by  the  secretary  of  sti.te, 
the   said  Judgment  shall  not  be  appealable,     nd  all 
questions  of   fact  therein  contained  shall 
ana  conclusive  upon  orld,  11  only 

be  subject  to  review  by  -apreme  court  is 

state,  upon  a  writ  of  review  issued  out  of 
court  in  such  c  ,/rits  of  review  are  now 

permissible  t  superior  courts,   or  the  irregular 

exercise  of  the   Jurisdiction  of  such  courts. 

iceedings  for  a  writ  of  review  cost  be  .in 

ten  days  after  t  .try  of  the   Judgment  1: 

superior  courts,  t  not  so   taken  all  tents  of 

the   superior  courts  shall  become  f.l.    1. 

ortlficate  of  incorporation*        ,hau  ^11  oi 
protests  h?ve   been  disposed  of  us  hereinabove  provided, 
d  the  results  of  the   Judgments  therein  certified  to 
,,-..,. -p.         tliQ   secretary  of  st^te,  ccretary  of  state   ehall 
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thereupon  issue  his   certificate  of  incorporation 
declaring  the   said  aistriot  .,  boundaries 

as  finally  established,  to  be  duly  incorporated, 
formed  and  organized  and  shall  file  the  same  in 
his  of  flee,   -aiu  case  a  eer  tidied  copy  thereof 
to   bo  recorded  in  the  office  of  the  county 
reeorders  of  each  of  the  counties  situated  within 
or    >tirti;lly  within  said  proposed  bridge  and 
highway  district. 

Your  attention  is  particularly  directed  to  the  fact 
that  this  language  makes  the   judgments  of  the     uporior  court  final, 
subject  only  to   a  writ  of  review  by  the  iuprenw   Court,   and  j>r 

provides  that  proceedings  for  the  writ  of  review  must  be  ta^en 
within  ten  days  after  the  entry  of  judgments  by  the   superior   ,ourt. 
In  trie  instant  ease  the   judgment  was  made  on  the  3rd  of     scomber, 
and  the  application  Tor  the  writ  of  review  was  filed  on  the  13th  of 
same  month,   so  it   ./as  commenced  within  the   time  specified  by  the 
ct   .ad  must  receive  the  attention  of  the  Swpr—  court. 


Your   attention  is  directed  to  the  language  of  the 
concluding  paragraph  of  section  3  of  the  ,^ct.     "anon  all  of  the 
protests  hays  been  dispo.         if  as  hereinbefore  provided,  una  the 

results  of  tK'e  i  Judgment  8~_ffieroTja  certiilelPto  the  '■  ecretary  Q%~~ 
otate,   the    .ecretary  of  Ctate  shall  thereupon  Issue  his  certificate 
of  incorporation  declaring,   etoV* 

•Xho  preceding  paragraph  makes  the  writ  of  review  one  of 
the  methods,   or  in  fact  Lml  nstbwd  o^   . isposing  of  the  protests, 

and  until  the  time  within  which  the  writ  may  be  applied  for,  hue 
expired,  or  until  the  writ  la  osed  of,   if  issued,   I  am  of  the 

mion  that  any  certificate  oi   ine or p oration  issued  by  the    Secretary 
of  3 tats  is  premature. 

It  appears  to  me  that  while  the  i  ot  makes  no  provision 
for  a  direct  appeal  to  the  Supreme  Court  from  Qui   judgment  of  the 
various  :>uperior  Courts,   the  writ  of  review  is  in  lieu  of  the  appeal 
and  must  be  treated  as  such,  te   judgments  only  become 

final  when  the  time  for  the  granting  of  the  writ  has  exoired,   or 
when  the  writ  is  disposed  of,   if  granted.       Note  the  language  of  the 

ct:     "Such  proceedings  for  a  writ  of  review  must  bo  taken  within 
ten  days  after  the  e»try  of  judgment  in  the  trior  Courts,    -nd  if 

not  so  taken  all  ..lents  oi'  the  Superior  Courts  shall  become  f inal. : 

In  other  words,  until  the  ten  days  has  elur.sed,    the   judgment  is  not 
final. 

See     GIL.  fa,         i  ICAM  (  ...Ci*  CO., 

where  the   Supreme  Court  said: 
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"Where  proceedings  are  pending  for  the 
review  of  a  Judgment  either  on  appeal  or  motion 
for  a  new  trial,     -itigatioa  on  the  merits 
or  the  c&ee  between  ti.    rtiee  is  not  ended, 
and  until  the  litigation  on  the  merits  is  ended 
there  is  no  finality  to  the  judgment  in  the 
sense  oi  a  fin  .1  determination      e  rights  of 
the  parties. 


See  also 


Mfil*  niYThTu,      99   Gil.    74L. 

jSHWH   V.    LlT-SHIl  ,    lb 7       .      .         i 


• 


>lso 


. ction  1049  Code  of  Civil    rooedure  - 

n  action  is  deemed  pending  from  the  time  of 
its  ooDmeucement  until  its  iii  uemiint-tlon 

t.ppeul,   or  until  the  time   for  appeal  has  passed.' 


In  view  of  the   foregoing  a  of  the  opinion  £.. 

the  certificate  of  the  secretary  of  wtato  purporting  to  incorporate 
the  district  was  prematurely  issued,  that   .  ..  not  have  the 

effect  of  incorporating  the  brii,  .       Utrict,  t 

his  notification  to  your  ..ouri  -tion  of  the  oi  strict 

given  under  theae   eircmaatanoes  did  not  vest  you  with    .uthority  to 
appoint  uiructors  to  .riot. 

be   district  in  the   im  ^e  in  akin  to 

irrigation  district  in  a  reclamation  district.  e  courts  hold 

that  the  law  must  be  strictly  ."ed  or  aa  irrigation  aistriot  is 

not  legally  Inoorppf  at*.    . 

in  re  ftflitfCh  r. 

.9  court  held  thnt  a  aotioe  ctati  •   time    j  at 

which  the  petition  -or    the  <j  .trict 

./ill  be    >recented,    .hull  be  published,   is  mandatory  ;.n&  its 

.blication  i  -e-requisite  to  conferring  jurisdiction  upon  the 

board  of  Supervisors  to  prooeed  in  the  matter  of  the  ization. 
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in         -ucipoes  c??.  i.  naiawnaH  dist.  t.  abila, 

106  Cal.   362, 

the  court  hold  that  where  the  law  provided  for  signatures  of  fifty 
land  owners,  forty-eight  was  not  sufficient  to  authorize  the  board 
to   form  the  district. 

The  district  not  having  been  properly  inooi  ;or  -ted,    I  am 
also   of  the  opinion  that  the   appointment  oi  directors  to  it  by  your 
Board  was  a  nullity,    for  the  reason  that  there  was  no  district 
properly  organized  to  which  they  might  be  appointed* 

You  are  also  rdvised  ttxat  in  my  opinion  that  until  the 
proceedings  now  pending  before  the  Supreme  Court  to  review  the 
judgments  of  the   superior  Courts  on  the  formation  of  the  dictriot 
are  determined,   that  the  secretary  of  state  cannot  issue  a  valid 
certificate  of  incorporation  to  the  district,    &e  n  these 

proceedings    ire  determined  it  will  be  sibent  on  hin  to  issue  a 

new  certificate  •  nd  to  notify  your    .card  anew  of  Bald  rporation, 

and  that  it  will  bo  then  incumbent  on  you  to  appoint  six  directors 
to  represent  ranolsoo  in  the   district. 

In  view  of  the  faot  that  the   conclusion  which  I  have  reached 
in  this  matter  is  one  which  affects  not  only  cisco,   but  alto 

any  of  the  other  counties  within  the   district  which  have  thus  far 
made  their  appointments  to  the   directorate  of  the  district,     .       che 
question  as  to  the  proper  incorporation  of  the  district,    and  the 
timely  appointment  of  its  directors,    is  one  which  goes  to  the  validity 
of  every  act  of  the  cirectors,   it  would  be  well  to  obtain  a  decision 
of  the   supreme  Court  on  the   cuestion,   at  the  earliest  possible  moment. 
It  occurs  to  me  that  with  the  proper  oo -operation  of  ail  interested 
parties,   it  may  be  possible  to  have   the     upreme  court  give   attention 
to   this  point,   in  the  present  review  proceedings.      If  your  Honorable 
Board  should  desire  such  a  determination,    I  will  be  glad  to  oo-o   erate 
if  so  advised.      It  may  be  possible  that   the   court  would  not  desire  to 
express  its  views  on  this  subject  in  the  pending    .roceeding,   but  i  t 
all  times   it  lies  within  the  pov/er  of  the  Attorney  General,   upon 
proper  complaint   being  made,    to   institute   quo  warranto     proceedings 
to  test  the  legality  of  the  existence  of  the   incorporation  of  the 
district. 

vour  botrd  has  already  taken  action  under  the   existing  notice 
from  the  secretary  of  otate.      If  the   district  is  not  properly 
incorporated,   by  reason  of  premature  action  of  the     ecretary,   the 
appointments  al ready  made  by  you  are  a  nullity  and  require  no  further 
action  to  undo   the  appointments  so  made.     If  the  district  is  properly 
formed,    the  aotion  already  taken  must  stand. 

icerely, 
Board  of   supervisors.  CITY  ATTO' 
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January  3,1929, 


3UBJ:iCT:  Refund  of  License  Tax  to 
John  Berg,   .jecond-hand 

.miture  Dealer, cannot 
he  granted. 


Gentle  saen; 

This  acknowleises  receipt  of  your  conmunioation  of 
the  nineteenth  ultiiao  requesting  an  opinion  as  to  the  legality 
of  your  refunding  to  one  John  Berg,  a  second-hand  furniture 
dealer,   the   sun  of  twenty-fire  dollars,   paid  as  license  tax. 

The  facts  that  the  applicant  paid  the  license 
tax  to  the  ollector  voluntarily,   even  under  a  void 

ordinance,  makes  it   impossible  from  a  leeel  standpoint  for 
you  to  issue  a  refund  of  said  tax,   for  the  reason  that  no 
procedure  or  authority  1  nted  you  for  that  r  imose. 

r  a  very  and  interesting  discussion  of  a  _ar 

question,   see  the  opinion  of  ray    vre lecessor  Hon  jy  V. 

Lo«£,    in  opinions  1910-11-12,  407. 

>eably  to  your  ;st  I  return  to  you  the  papers 

enclose  i  your  letter  Of  the  nineteenth. 

Respectfully, 

City  Attorney, 


BOARD   OF  SUPERVISORS, 
FINANCE  COi&ilTTEE. 
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Jan.   15th,   1929. 


J.-CT:      >/ar     enorial  Trust    .kreercent. 

■ 

My  clear  Sir: 

Your  request  for  an  opinion  concerning  the  legality  of 
the  City  and  County  of  San      isco  assuming  the     onsibility  in 
a  trust  agreement  which  has  to  do  with  the  ar  :,eaorial  project,  is 
at  hand. 


CPIHION. 

I  have  examined  the  aijreement  in  question,  &at#i  ugust 
19th,  1921,  between  The  Regents  oi'  the  University  o     ifornia,  a 
corporation,  end  .alter  3.  .art in,  at  al,  together  with  an  amendment 
to  the  agreement,  dated  July  18th,  1922.   The  original  .^reement 
provides,  among  other  tilings,  for  the      emorial  projeot  in 
San  Francisco.  This  agreement  contains  an  express  provision  to  the 
effeot  that  it  may  be  modified  at  uny  time  by  subsequent  agreement  in 
writing  between  the  parties  or  their  respective  successors  in  interest. 
The  agreement  further  provides  for  the  replacement  of  the  trustees 
thereunder.  There  are  other  provisions  of  various  kinds  not  necessary 
to  specifically  mention  here. 

I  direct  your  attention  to  ection  1,  rticle  I  of  the 
charter  of  the  City  and  County  of    .  S  rancisoo,  which  provides  ti 
the  City  and  County  of      rancisoo  may  receive  beouests,  gifts  and 
devises  of  all  kinds  of  property  in  fee  simple  or  in  trust  for 
charitable  and  other  purposes,  an«  do  all  acts  necessary  to  carry  out 
the  purposes  of  such  gifts,  bequests  and  devises. 

I  direct  your  further  attention  to  the  proposed  amendment 
to  the  San  rancisoo  charter  as  passed  by  the  people  at  the  recent 
eleotion,  adding  a  new  article  thereto,  to  be  designated  as  rticle 
IIV-D,  relating  to  the  Wtc  orial  of  Ban  Francisco,  and  -roviding 

for  the  appointment  of  a  Board  of  Trustees  to  have  the  management, 
superintendence,  oontrol  and  operation  of  the  ar  ;:enorial.   rJhe  pro- 
posed rmendment  is  now  before  the  legislature  for  ratification,  if 
it  be  ratified,  members  of  the  Soard  of  1'rustees  provided  thereunder 
Bay  be  appointed  who  can  succeed  the  trustees  appointed  in  the  original 
agreement  of  .ugust  19th,  1921. 

In  view  of  ection  1  of  rticle  I  of  the  charter,  the 
proposed  Mnendment  to  the  charter  M  passed  by  the  people,  coupled 
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vrith  the  power  of  unending  and  modifying  the  original  trust  i  gree- 
raent,    I  am  of  the  opinion  that   the  City  and  County  of  Sai  cisco 

may  lawfully  assume  the  responsibility  set   forth  in  the   trust 
agreement,   provided  that  the   provisions  of  the  trust  agreement 
meet  with  the  approval  of  t:  rd  of   supervisors. 

(Sub«   30,    boo.  1,   Chap.    II,  Art.    II,   San  Franoiseo  Charter). 


Respectfully, 


ciiry  ATTORMT, 


Ti££  MAYOR, 


aoiixlqc  ©,  .Jiiwa 
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Jan.  21st,  1929. 


SUBJECT:    status  of  Theresa  street  - 
Cpen  ublic  Street  by  </ser. 


Dear  5irs: 

I  ara  in  receipt   of  a  letter  from  the  Cleric  of  your 
Board  reading  as  follows: 

"The  Board  of  Supervisors  desires  your 
opinion  by  next  -onday  on  status  of  Theresa 
Street  between  .leaany  Boulevard  and  Cayuga 
Avenue  -  v.hether  it  is  an  open  public  street 
by  user?  Statements  have  been  made  to  the 
Board  that  the  public  has  used  property  as  a 
street  for  many  years." 


0PINI05. 


The  statements  contained  in  the  above  letter  are  not 
sufficiently  definite  to  advise  me  as  to  what  extent  the  property 
which  is  described  as  Theresa  street  has  been  generally  used  by  the 
public,  or  whether  there  has  been  any  dedication  of  the  street  to 
the  public  generally,  or  whether  vehicles  and  persons  merely  pass 
over  it  at  the  sufferance  of  the  owner  of  the  property. 

The  mere  fact  that  the  public  generally  is  permitted  to 
pass  over  property  at  will  does  not  of  itself  constitute  it  a  public 
highway  or  street. 

,ee  Section  2621  -  Solitical  Code: 

"And  no  route  of  travel  used  by  one  or  more 
persons  over  another's  land,  shall  hereafter  become 
a  public  road  or  by  way  by  use,  or  until  so  declared 
by  the  Board  of  Supervisors,  or  by  dedication  by  the 
ovflier  of  the  land  affected." 

This  section  of  the  code  was  enacted  in  1883,  and  there- 
fore, unless  it  could  be  established  that  the  property  in  cuestion 
was  generally  used  by  the  public  for  five  years  prior  thereto,  the 
fact  that  the  public  generally  have  been  in  the  habit  of  passing  over 
it  does  not  constitute  it  a  public  thoroughfare. 
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In  LAUTZ  vs.   CITY  OF   LOS  ABQiZLES, 

185   Gal.   262, 

The   Supreme  Court  of  this  'State  has  said: 

"There   is  no   question  but   that  since  the 
enactment  of  this    section  of  the  . olitical  Code 
in  its  present  form,    the  mere  user  of  a  route 
of  travel  by  the   public  for  five  years  or  more 
did  not  of  itself   suffice   to   constitute  the 
strip  of  land  used  by  said  route   of  travel  a 
public  highway.      It  was  essential  to  do   so 
under  said   section  of  the   code   that   such  strip 
of  land  must  have   either  been  so  declared  to  be 
by  the  Board  of   Supervisors  of  the   County  of 
Los    Jigeles,   or  must  have  become  so   by  dedica- 
tion by  the  ovraer  of  the   tract." 

.    ,  V/hile   an  express  dedication  in  writing  is  not  necessary 

ana  in  some   cases  the  dedication  may  be  presumed  from  the   acts  of  the 
owner  of  the  property,   by  abandoning  it   to  the  public   generally  for 
street  purposes,   the   intention  to  dedicate  must^be  very  clear  before 
the   courts  will  accept  a  permissive  user,   in  lieu  of  an  express 
dedication.      ,ven  where   tfxe  use  has  ripened  into  a  dedication,   it  is 
omy  that  portion  of  the  property  which  has  been  actually  used  which 
becomes  dedicated  to  public  use. 

-„    .      .    _     .^il«  your  letter,   as  I  have  said,    fails  to  give  me 

suiiicient  facts  to  determine  your  express  question,    I  have  given 

you  a  resume  of  the  law  that  you  may  apply  it  to   the  facts  as  thev 
are  before  you.  * 


sincerely  yours, 


CITY  ATTORICJY. 
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Jan.  23rd,  19£9. 


Use  of      leal  device  for  Issuing 
ceipts  for  Tax  on  orsonal  Property 

id  to  xsetsor* 


Sear  lr: 

I  have  before  rae  your  request  asking  if  you  are  oenaitted 
to  use  a  raeohanieal  device  for  issuing  r^ceints  for  personal  prop- 
erty taxes  paid  to  you.  The   device  which  you.  hare  submitted  to  rae 
is  e.  nnchine  which  causes  three  oopies  of  your  receipt  to  be  made 
at  once,  one  eopy  of  which  is;  given  to  the  taxpayer,  one  eo^y  filed 
by  the  deputy  receiving  the  tax,  and  the  third  copy  going  into  a 
reeeptacle  in  tho  machine  where  it  is  held  until  the  machine  is 
opened  under  proper  authority. 


Your  attention  is  direoted  to  action  3738  of  the  olitieal 
Code,  which  reads  as  follows: 

"On  or  neforc  the  first  Aoaday  in  raroh  of  each 
year,  the  .uditor  shall  furnish  the  Assessor  with 
blank  "personal  property''  reoeipts  in  book  form,  with 
stubs  attached,  numbered  the  same  as  reoeipts,  each 
book  having  fifty  reoeipts,  in  a  form  prescribed  by 

m     uditor,  ssd  charge  the  ;  sessor  with  the  number 
of  reoeipts  issued.  On  the  firs     .day  in  ugust 
the  Assessor  shall  return  all  unused  reoeipts,  and  the 
*  >r  shall  credit  his  with  the  number  returned." 


It  would  appear  to  me  that  the  receipts  which  are  to  be 
used  in  the  mechanical  device  submitted  will  comply  with  the  reoeipts 
mentioned  in  the  seetion,  as  the  duplicate  copy  which  is  retained  in 
the  chamber  of  the  machine  oraotically  takes  the  plaoe  of  a  stub  of 
the  receipt, 

I  take  it  that  the  wording  upon  the  receipts  will  be  in 
such  form  as  may  be  agreed  upon  between  yourself  nd  the  uditor, 
and  that  the  original  arid  copies  of  eaoh  receipt  will  bear  the  same 
number. 

I  further  understand  that  the  machine  in  ouestion  is 
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constructed  so  that  It  will  oontain  two  hundred  receipts  at  one 
tine,  and  that  it  is  raoro  convenient  if  these  receipts  be  issued 
in  lots  of  two  hundred.    :  can  see  no  objection  to"  this  course, 
for  the  reason  that  I  believe  the  fair  construction  to  be  given 
to  the  provision  in  the  section,  "each  book  having  fifty  receipts", 
is  that  e&oh  book  shall  have  at  least  fifty  reoeipts.   If  a  book 
has  more  than  fifty  reoeipts,  it  certainly  has  the  fifty  mentioned 
in  the  section,  <,nd  therefore,  l   believe  thtt  it  oompliiBwith  its 
terns. 

The  duty  of  furnishing  these  reoeipts  rests  upon  the 
Auditor,  but  there  is  no  obligation  upon  tluit  official  to  furnish 
the  mechanical  device  for  handling  these  receipts,  and  therefore, 
should  you  desire  to  make  use  of  this  device,  it  is  incumbent  uoon 
you  to  obtain  the  same. 

In  view  of  the  rore&oing,  you  are  advised  that  you  may 
make  use  of  the  mechanical  device  submitted,  provided  the  uditor 
agrees  to  furnish  reoeipts  in  such  form  as  may  be  used  in  said 
device. 


ineerely  yours, 


CITY  A2T0REEY. 


3?o  the  assessor. 

Copy  to  the  Auditor, 
as 
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Jan.  23rd,  1929. 


STJBJ3CT:  Appropriations  for  Reconstruction  of 
Streets  by  Board  of  Public  Works. 


Dear  Sirs: 

I  am  in  receipt  of  the  following  letter  from  the 
Cleric  of  your  Committee: 

"Supervisor  Ronoovieri,  Member  of  the 
Comnittee  on  Streets  and  Commercial  Development, 
requests  that  you  render  an  opinion  on  the 
following  questions: 

1.  The  Board  of  Supervisors,  at  various  times, 
makes  appropriations  for  the  reconstruction  of 
certain  streets.  Is  there  any  time  limit  in  which 
the  work  should  be  performed  by  the  Board  of 
Public  .<orks? 

2,  If  the  Board  of  Public  works  does  not  perform 
the  work  within  a  moderate  period  of  time,  would  it 
be  possible  for  the  Board  of  Supervisors  to  order 
the  work  done  under  public  contraot,  rather  than  by 
employees  of  the  Board  of  Public  .orks?" 


OPIHIOH. 


Subdivision  1  of  Section  9  of  Chapter  I  of  article  VI 
of  the  Charter  provides: 

"The  Board  of  .ublic  .orks  shall  have  charge, 
superintendence  and  control,  under  such  ordinances 
as  may  from  time  to  time  be  adopted  by  the  Super- 
visors: Of  all  public  ways,  streets,  avenues, 
lanes,  alleys,  plaoes,  courts,  roads,  highways  and 
boulevards  now  opened  or  which  may  hereafter  be 
opened  in  the  City  una  County;   of  the  manner  of 
their  use;  and  of  all  work  done  upon,  over  or 
under  the  same;     " 

Section  14  of  the  same  Chapter  i  nd  Article  provides: 

"All  public  work  authorized  by  the  Supervisors 
to  be  done  under  the  supervision  of  the  Board  of 
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Public  ./orks  shall,  unless  otherwise  determined 
by  the  Board  of  Public  orks,  be  done  under 
written  contraet,  except  in  case  of  urgent 
necessity  as  hereinafter  provided;    " 

It  would  appear  from  this  section  that  the  question 
as  to  whether  or  not  the  work  shall  be  done  by  the  Board  of  Public 
.orks  itself,  or  done  under  contract,  rests  entirely  with  the  Board 
of  Public  .-orks. 

Honorable  Percy  V.  Long,  in  an  opinion  to  the  Board 
of  Supervisors  under  date  of  October  20th,  1914,  reached  the  same 
conclusion,  and  advised  the  then  Board  of  Supervisors  that  Section 
14  above  quoted  gave  to  the  Board  of  Public  .;orks  the  discretion  as 
to  whether  or  not  street  work  should  be  done  by  the  Board  itself  or 
let  out  under  contract. 

In  view  of  the  foregoing  you  .  re  advised  that  It 
does  not  lie  within  the  power  of  your  Committee  or  of  the  Board  of 
Supervisors  to  order  any  street  work  don©  under  public  contract, 
but  that  you  have  authority  when  making  any  appropriation  to  the 
Board  of  Public  ..orks  for  street  work,  to  provide  the  time  within 
which  the  particular  appropriation  must  be  used,  and  that  if  it  is 
not  made  use  of  within  the  period  of  time  indioated,  that  the 
appropriation  may  be  canceled. 


sincerely  yours, 


CITY  ATTJORUBY. 


Committee  on  streets  and 
Commercial  Development, 
Board  of  Supervisor s. 
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January  84,1929 


J^CT:  Claim  of  Sonoma     tate   Home 
for  I  fiintenanoe  of 

ouis  Littan, committed 
from  otn  ftfeneisee,  is 
valid. 


Gentlemen; 

I  have  for  an  opinion  your  letter  of  January  16th, 
setting  forth  the  olaim  of  .  onoiaa  Stat*  Home,    in  th  mt 

of  #182,10,   for  board  of  one  Louis  Littan,    ;ra^  ,  uly  27,1926 
to  Jay  1,1927,   which  patint  was  committed  froit  this  Gitv  and 
County  on  November  5,1900.     You  question  tho  legality  of  parent 
for  the  reason  that   the  obligation  was  oontraoted  during  tho 
fiscal  year  1926-1927, 

ON 

The- Political  Code  of  the  .tats  of  California,  in  section 
2193  thereof,  provides  that  the  ,  uditor  of  the  County  must  include 
in  his  State  settlement  report  to  the  controller  in  the  months  of 
May  and  December,  the  amount  due  the  state  by  reason  of  commitments 
to  the  home  for  feeble-minded.  The  County  Treasurer  must,  after 
such  settlement  pay  the  amount  due  the  tate  to  its  Treasurer,  for 
such  purposes. 

In  the  event  the  Auditor  fails  to  report  any  person 
committed  to  a  state  institution,  in  his  state  settlement,  the 
state  commission  in  lunaoy  Bay  re  uire  the  County  Treasurer, 
by  writ  of  mandate  to  pay  the  amount  due  to  the  .tate  Treasurer. 
The  County  Auditor,  in  your  problem,  did  not  indicate  the  bi 
of  Louis  Littan  in  his  state  set-clement,  due  to  the  fact  that  he 
was  not  informed  by  the  Medical  superintendent  that  su     tient 
was  a  oharge  upon  oho  county. 

Nevertheless,  the  provisions  of  the  above  mentioned 
section  of  the  Political  Code,  makes  it  incumbent  upon  the 
County  Auditor  to  report  the  persons  committed  from  his  county 
and  for  which  the  county  is  liable. 
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Then  continues  the  section: 


M  and   it  fchould  not  be  asary 

for  the  said  ooDariission  to  allege  or  prove 
any  fact  with  relation  to  the  condition  of  the 
funds  of   the  eounty*      i'he  said  coisraiss ion  nay, 
la  Its  discretion,  recover     urns  due  from  the 
counties  as   I  tsr  provided,   by  the 

presentation  of   claims  against  the  board  of 
supervisors,   and  re oo very  may  be  had  on  all 
sums  due  th«     ttite  for  a  period  of  three  years 
next  prior  to   the  presentation  of  any  such 
olfcims." 


josh  the  above  will  be  noted  that   the  state  law  has 
created  a  statute  of  limitations  covering  suoh  claims  for 
a  period  of  three  years,  und  ruch     being  th  3,   th  i;er 

provision,   in        ;tion  13,       ,  pter  I,       -ilcle  III,  thereof, 
stating  that  liabilities  or   i  :dnoss  incurred  in 

fiscal  year  shall  be  u  cnaivge  upon  or  polo   out  of   the    I 
or  revenue  of  any  other  fiscal  year,    ta   to  that  extend 
Inoperative. 

You  tJe   therefore  advised  that  the  claim  for 
-,182.10  legully  riay  be  paid,   because  presented  wi  three 

years* 


pewtfully, 


J&ty  attorney 
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Jan.    28th,   1929. 


SUEJJCT:      Deposit  of  Moneys  in  .Municipal 
Employees  Retirement  System. 


Dear  airs: 


I  eia  in  receipt  of  your  letter  in  regard  to   the 
letter  of  resignation  of     r.   John  Shay,   an  employee  of  j  our 
department,   in  which  you  direct  attention  to   the  fact  that 

i .     -hay  has  tendered  his  resignation  to  the   department,   but 
was  permitted  to  withdraw  same.      It  also    ap  -ears  from  your 
letter  that  when  Mr.    Shay  presented  his  resignation  he  drew 
from  the  Retirement   System  the  amount   of  money  to  his   credit  as 
a  municipal  employee,   and  is  not  able   to  re-deposit  this  amount 
at  the  present  time,   and  you  ask  if  the  fact  of  his  inability  to 
re-deposit  prevents  him  being  reinstated  in  his  employment. 

OMBIQH. 


resignation  is  not  final  until   it  is  accepted  by  the 
department .      Therefore,   if  the   ivoard  of  i  olice  Commissioners  and 

eurd  of  Fire  Commissioners,   acting  as  a  joint  board  i.i  charge  of 
the  department  of     lectricuty,  has  permitted  the  resignation  to  be 
withdrawn  without  acceptance,   ;r.   Shay  still  remains  an  employee  of 
the  department. 

to  his  right  to  re-deposit  the  amount  which  he  with- 
drew from  the    ietireraent     ystem,   yoxi  are   directed  to   section  12  of 
the  ordinance  regulating  the  conduct  of  that  System,  whiai  provides 
a-s  follows: 

"Any  member  may  re-deposit  in  the  retirement 
^und,    in  one  sum,   or  in  not  to   exceed  six  monthly 
or  twelve  semi-monthly  payments,   an  amount  equal 
to  taut  which  he   withdrew  therefrom  at  the  last 
termination  of  his  membership." 

In  view  of  this    orovision  of  the  ordinance,    you  curt  i  dvised 
that   should  I  r.    "hay  be  reinstated  in  his   employment,  he  may  re-deposit 
the  amount  which  he  withdrew  from  the   Retirement   ,und  at  any  time 
within  six  months. 

Sincerely  yours, 

Joint  Board  of  the 

artment  of  Electricity.  CITY  ATTORNEY. 
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Jan.  31st,  191  . 


SUBJgCT:  ICstablishment  of  Loading  ..ones  under 
rovisions  of  rdinanoe  Ho.  7691,  .nd 
...King  a  Charge  therefor. 


Dear  airs: 

as  follows-    I  ^  in  reoei5t  of  a  request  from  your  Committee  reading 

"Could  the  City  and  County  o:  jacisoo 

legally  mate  a  oharge  on  a  purely  cost  basis  for 
the   Installation  and  upteep  or  loading  zones;   it 
being  understood  that  tJ-ese  sonee  are  to  be 
installed  only  in  front  of  or  adjacent  to    property 
the  owner  of  which  has  made  formal   request  for 
each  privilege?" 


Ordinanoe  Be,   7691   (Sew  aeries),   defines  and  provides  for 
"loading  sonos"   in  certain  uistriets.  end  rogul.tea  their  usl. 

<*  <„  +v  P  ls  W^0**  tout  the  oharge   which  you  desire  to  make 

is  in  the  nature  of  a  regul*  tor,  license   tax.     that  the  power  to 
impose  such  a  tax  is  veetod  in  the  legislative  body  of  ^  ®LiciD.  litv 
is  too  well  settled  to  require   the    citation  of  authority!^  '^ulJ   the  * 

reoue'st  o?T  *   ^^^  h*  «■  municipal   , .athoriUesXithou?^  e  ^ 
request  of  tue  property  owner,  no  charge  can  be  :aade  therefor. 


T  provisions   of  the  &bove  mentioned  ordinance  shrill 

?r«Ui™$  fLTT:*S  the   ia8^l^ion  m<L  regulation  It  uM  sores  which 
are  installed  at   the  request  of  the  property  owner     not  oniv  ,«  t!  tS 

?^whI^Cth«CaXl  ^   iGst*lie*  **  */»lSS.'blett^tattolSJae*tJ0tS* 
A^?«^i°h  t5af,BU^  *e  occupied  by  vehicles  using  the  same.   and  no 

«,«   ♦*  +  ^     n  l*  "f^^rstanAint  that  the   zones  «re  to  be   installed 

noerel.y. 


CITY'   /,??.  ■■■:       . 
Traffic  Committee. 
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•Jan.  31st,  1929. 


J^CT:   Period  of  -^late  in  which  applicant 

i'or  Citizenship  must  be  Naturalised 
after  making  his  Leolaration  of  Intention. 


Dear  airs: 

I  am  in  receipt  of  ft  copy  of  resolution  I?o.  30369 
(Hew  Ceries),  adopted  by  your  Board  on  January  £8th,  19E9 ,  reading 
as  follows: 

HKSOliTED,  that  the  City  attorney  be  and  he 
is  hereby  reouested  to  advise  this  Board  of  ;uper- 
visors  at  the  earliest  possible  moment  as  to  wL 
decisions  the  courts  have  made  with  reference  to 
citizenship  m  lifioations  as  provided  for  in 

tide  II,  Chapter  III,  taction  1  of  the  Charter, 
which  reads  in  part  as  fo.lows:  "(2)  that  any  person 
performing  labor  in  the  exeoution  of  such  contract 
shall  be  a  citizen  of  the  United  tates  or  have 
declared  his  intention  of  becoming  such";  this  report 
to  have  particular  reference  as  to  how  long  after  a 
person  has  declared  his  intention  to  become  a  citizen 
he  must  make  his  final  declaration  in  order  to  come 
within  the  Charter  provision  regarding  employment 
under  City  supervision. 

OIIIIIOH. 

The  wording  of  the  portion  of  Section  1,  Chapter  III 
of  article  II  of  the  charter,  which  you  quote  in  the  above  resolution, 
is  clear  and  unambiguous,  ^nd  decisions  are  not  necessary  to  construe 
its  meaning.   It  means  that  in  every  contract  entered  into  by  the 
city  that  the  contractor  can  employ  only  citizens  of  the  United  Staftea, 
or  those  who  have  declared  their  intention  of  becoming  suoh. 

The  period  of  time  within  which  an  applicant  for 
citizenship  must  become  naturalized  if  fixed  by  the  .ct  of  Congress 
of  June  E9,  1906,  the  pertinent  portion  of  the  ct  being  found  in 

tion  379  of  the  United  atates  Code  -  /oinotated.   This  section 
provides  that  not  less  than  two,  nor  more  than  seven  years  must 
elapse  between  the  date  of  the  declaration  of  intention  to  become  a 
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citizen  and  the  date  of  his  application  for  naturalization.   The 
courts  of  the  Unite*.         ve  held  the  provisions  of  this  section 
to  be  mandatory,  and  that  unless  the  final  application  is  raa.de 
within  the  seven  year  period  a  new  declaration  of  intention  must 
be  made, 

I  an  therefore  cf  the  opinion  that  after  the  seven 
year  period  has  expired  the  applioant  has  no  longer  any  declaration 
of  intention  pending,  and  after  the  expiration  of  that  period  he 
cannot  be  said  to  have  declared  his  intention  to  become  a  citizen, 
and  does  not  come  within  the  charter  provision  as  one  who  has 
declared  his  intention  of  becoming  a  citizen. 


incerely, 


oiTir  M 


Board  of  Supervisors* 
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January  31, 19 £9. 

iaw  OF  L. 

Gentlenen: 

iou  have  asked  ay  opinion  as  to  tho  law  involved 
in  ,ref  undin^  bail  under  the  following  oirouiaatundes: 

The  defendant  was  roleased  upon  a  bond  ot 
30.00  on  i  ay  5,1928;   thereafter  the  def  e  , 
appeared  in  Jud^e  Goniin'e  Court.      ,ha  oaae 
continued  until  July  14  th  and  July  ..     upon 

^Ugust  4,1928,   :<u&:je    »oche    Icolared   tha  bond 
forfeited;   defendant  was  re-arreated  on  er 

16,1028.     It  thus  appears  that  more   than  twenty 
days  had  elapsed  from  the  tiraa  the  bail  was 
forfeited  until  the  r   -       est  of  the  defendant. 

UilU] 

The  facts  stated  in  your  letter  brin    your  inquiry 
within  the  rulings  or  former  City  Afctome./,      orcy  V. 
one  of  which  was  rendered  on  1  arch  12,1914,  anc1.  another  on 
April  20,1914,  and  I  oan  do  no  better  thai:  aote  his  opinion 

of  the  latter  date ., in  which  I  concur. 

"The  facts  stated  in  your  inquiry  brin     it 
within  tho  ruling  whioh  1  furnished  your     onorable 
Doard  in  an  opinion  dated  12,1914,   in  whioh 

I  advised  you  that  -ection  1305  of    the       nal  Uode 
limits  the   time  within  whioh  thu  .aiture  may 

be  discharged  to  a  period  of  twenty  days  after 
entry  in  tho  lainutes  of  ourt,  and    fc         if 

not  discharged  within  said    erlod,    Ik  rt  is 

without  power  to  set  aside  the  order  of  forfeiture. 

eref ore  ycu  are  advised  th  t     b     law  makes  no 
provision  for  a  refund  of  bail  raoney  under  the 
circumstanoes  set  forth  above." 

ispeotfttlly. 


City     ttorae^ 
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Feb.  2nd,  1929. 


oJBJaCT:  Amendment  of  Garbage  Ordinance. 


Dear  irs: 

Your  Board  has  asked  for  an  opinion  as  to  your  power 
to  pass  an  ordinance  which  will  compel  the  collectors  of  garbage 
to  deliver  to  each  person  from  whom  a  collection  is  made,  a  receipt 
on  which  shall  be  set  forth  the  rates  fixed  by  law  for  the  collection 
of  garbage. 

Your  attention  is  directed  to  the  provisions  of  the 
initiative  ordinance  passed  by  the  people  on  June  14th,  1927,  and 
especially  to  Sedition  10  of  the  ordinance,  which  reads  as  follows: 

"Upon  the  payment  of  the  rate  fixed  in  this 
ordinance  for  the  collection  sad  removal  of  refuse, 
the  person  paying  the  same  shall  be  untitled  to, 
an,     pe  shall  be  delivered  to  him  a  receipt  on 
which  shall  be  shown  the  amount  paid,  the  pro 
for  which  it  is  paid,  the  name  end  number  of  the 
collector,  the  number  of  the  vehicle  or  wagon  and 
on  the  baex  of  said  receipt  there  shall  be  printed 
the  following  words: 

'The  rates  To.       -lection  of  refuse  are 
fixed  by  ordinance  of  the  Board  of  Supervisors. 
A  copy  of  the  schedule  of  rates  and  the  ordinance 
governing  the  collection  of  refuse  m  oe   obtained 
from  the  hoard  of  Health.  Complaints  as  to  service 
should  be  made  to  the  Board  of  Health. '  " 

Shis  ordinance  was  adopted  pursuant  to  the  provisions  of 
Chapter  III  of  .article  XI  of  the  charter.  Section  7  of  this  chapter 
contains  the  following  language: 

"Ho  ordinance  or  measure  approved  Is^f   the  electorate 
under  the  provisions  of  this  chapter  shall  be  subject  to 
veto,  or  be  amended  or  repealed  except  by  vote  of  the 
electorate,  unless  such  ordinance  or  measure  shall  other- 
wise provide." 

The  initiative  ordinance  contains  no  provision  for  its  amendment. 
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Therefore,  the  Question  to  be  determined  in  the  instant 
incuiry  is,  v/ill  the  proposed  ordinance  be  en  amendment  to  tie  one 
passed  by  the  people.  The  adoption  by  the  people  of  an  initiative 
ordinance  does  not  preclude  additional  legislation  upon  the  subject 
of  the  existing  ordinance,  but  it  does  preclude  legislation  which 
will  conflict  with  its  provisions. 

The  ordinance  which  you  propose  deals  with     tter 
which  is  to  some  extent  covered  by  :.ection  10  of  the  above  ruoted 
initiative  ordinance.  Under  the  I     .axia  "that  the  agression  of 
one  is  the  exclusion  of  others",  it  might  appear     the" people 
having  in  their  ordinance  stated  what  should  be  printed  upon  the 
receipt  delivered  by  the  garbage  co-lector  to  the  person  paying  for 
this  service,  that  any  ordinance  providing  that  additional  matter 
should  be  printed  on  the  receipt  would  be  an  amendment  to  the 
section,  nd  would  therefor  fall  v/ithin  the  oharter  inhibition.  Of 
late  the  courts  have  given  a  uore  liberal  interpretation  to  the 
maxim  above  quoted,      old  that  there  arc  many  instances  in  which 
the  expression  of  one  is  not  the  exclusion  of  the  others. 

In  COHHTS  JURIS,  Vol.  23,  p.  742,  the  following  rule 
is  laid  down: 

"The  maxim  expresslo  unuls  may  not  be  invoiced 
in  ever  case  where  if       aar  to  b     licable. 
If  it  is  manifest  that  no  reason  exists  or  Is 
apparent  where  other  persons  or  things  not  enumerated 
should  be  excluded,  aad  it  is  obvious  t 
construction  in  accordance  with       i  would  result 
in  injustice  to  a  large  class  of  persons,  the  court 
will  adhere  to  the  spirit  rather  than  to  the  letter 
of  the  law.        jr  does  it  apply  to  a  natter  dealt 
with  by  a  statute  incidentally  only,'' 

In  the  case  of  BL2VI3C  vs.     ALLY,  22  Cal»  App. 
519-529,  the  Jistriot  C0urt  has  given  approval  to  the  text  above 
uoted,  in  the  following  language : 

"The  rule  should  be    aied,  of  course,  where 
appropriate  :.,d  necessary  to  the  just  enforcement 
of  the  provisions  of  a  statute,  according  to 
clearly  appears  to  be  the  true  legislative  intent 
with  reference  thereto,  or  so  ae  to  effectually  carry 
out  the  object  of  the  act  v.ithout  entailing  upon  any 

rticular  classes  of  persons  or  things  injury  or 
damage.   <here ,  however,  a  statute  appears  upon  its 
face  to  confine  or  limit  the  operation  of  its  pro- 
visions to  particular  persons  or  things,  by  enumerating 
such  persons  or  things,  tad  it  is  manifest  that  no 
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reason  exists  or  is  apparent  why  other  persons 
or  tilings,   not   so  enumerated,    should  not  have 
been  included  within  the   benefits  conferred  or 
the   burdens  imposed  by  the   statute,  it  is 

obvious  that,   in  the  construction  of  such 
statute  according  to  the  maxim  above  referred  to . 
injustice   to  a  lar^e  class  of  persons  will  follow, 
we   think  that,    in  euch  cases,   the    Just  course, 
and  one  which  cannot  off tad  any  canon  of  construc- 
tion,   is  to  give  the  act  an  interpretation 

ocording  to  its  general  spirit  rather  than  to 
its  letter,  so  as  to  reach  a  result  la  raionious 
with  good  sen^e  and  Justice," 

.      _     .J   A1_  Section  6  of  the   initiative  ordinance  fixes  and 

sets  iorth  the  various  maximum  rates  which  may  be   charged  for  the 
collection  of  garbage.     Undoubtedly,   it  was  the  intertion  of  the 
people  when  they  adopted  the   ordinance  that  no  rates  higher  than 
those  specified  should  be  charged  for   the   service  rendered. 

Therefore,   if  your  Board  believes  that  the 
compulsory  printing  of  the   schedule    of  fixed  by  the  ordinance, 

upon  the  receipts  issued  by  collectors,  v/ill  have  a  tendency  to 

l?SU5?i?ha2  ni. nleeal  rates  w111  **   collected,  and  to   carry  out  to 
the   fullest  extent  the  provisions  of  the  ordinance  as  adopted  by  the 
people     I  am  of  the  opinion  that  under  the  authority  of  the  Blevins 
case  above  cited,   an  ordinance  such  as  you  suggest  would  only  amplify 
the  existing  ordinance  and  would  not  be  considered  an  amendment  or 
a  repeal.     Such  an  ordinance  should  not  change  any  condition  in  the 
existing  one,    end  in  this    regard  I  direct  your  attention  to  the 
provisions  of  Lection  10  of  the  existing  ordinance,   mi  vould 
suggest  the   following  amendment  to   section  3  of  the  ordinance  which 
you  have  submitted:      "That  in  addition  to  the  matter  e  id   things 
required  by   .eetion  10  of  Ordinance  llo.   7512    (Hew  series)   to  be   set 
forth  and  oontained ^on  any  receipt  for  moneys  paid  for  the  collection 

\.8ll vZ&e*l  ^l™  shall  be  printed  on  said  receipt,   the  following 
schedule  of  rates  and  charges  fixed  and  prescribed  in  said  initiative 
ordinance  Ho.   7612   (Hew  .cries),   to  wit:      (Insert  schedule  of  rates  ?" 

_  _  Amended  as  I  have  suggested,   I  believe  that  your 

Board  has  the  power  to  enaet  the  ordinance  submitted. 

icerely, 

CITY 
Board  of  Supervisors. 
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?eb.    4th,   1929. 


SUBJECT:     r.i'feot  of  decent  Charter   \mendment 

tablishing  a  rianning  Commission  upon 
Jxisting  application  for  Change  of  ^one. 


Dear  ^ira: 

Your  Board  has  asiked  that  you  be  advised  as  to  your 
power  to  adopt  an  ordinance  re-zoning  property  v/hen  the  application 
has  been  reported  out  of  the  old     lanning  Commission,   and  was 
pending  before  .your  Board  when  the  Charter     mendment  (-.dotted  by  the 
people  in  : ovembor  1928,   became  effective. 

On  November  6th,   1928,    the  electors  of  the  City  and  County 
approved  an  amendment  to   the  charter  providing  for  the  appointment  of 
a  City     banning  Commission.       he   amendment  was  a   distinct  rture 

from  the  theretoi'are  oharter     rovision  relative  to   the  Commission,  and 
not  only  provided  for   the  membership  of  the   Coiani scion  but  ilso 
provided  lor  a  complete  scheme  for  planning  and  rezoning. 

I  am  advised  that  this      lencaent  was  ratified  by  Joint 
resolution  of  both  houses  of  the  legislature  on  January  17th,   1929. 

jc.  8  ox     rt.    U  of  the  Constitution  of  California 
provides  how  a  charter  amendment  shall  be   ratified.     The  language  is 
as  follows: 

" If  a  majority  of  the  Qualified  oleotors  voting 
on  any  such  amendment  vote  in  favor  thereof,   it   shall 
be   deemed  ratified  and  shall  bo   submitted  to   the 
legislature  at  the  regular  session  next  following  such 
election,   and  ^proved  or  rejected  without  power  of 

-beration  in  the  same  manner  as  herein  provided  for 
the   approval  or  rejection  of  a  charter." 

The  provision  of  the  section  relative  to  the  approval  of  a  charter  is 
as  follows: 

M!Phe  legislature   shall  by  concurrent  resolution 
approve  or  reject  saoh  charter  as  a  whole  without  power 
of  iteration  or  .mendment,   and  if  approved  by  a  majority 
of  the  members  elected  to  each  house,    it  shall  become 
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the   organic  law  of  such  city,   or  city  and 
county,   and  supersede  any  existing  charter 
and  all  laws  inconsistent  therewith. 

In  view  of  the  language  of  the  Constitution,   I  am  of 
the  opinion  that  the  charter  amen<£aent  approved  by  the  people  in 
November  last  is  now  in  effect,     .uch  being  the  case,   planning  and 
zoning  is  now  governed  by  its  provisions. 

"ec.   3  of  the     meniiaent  provides: 

"The  Commission  hereby  created  shall  succeed 
in  office              Ltjr  Plaautfj&f     oiimission  now  existing, 
end  all  otters  pending  before   the   existing 
Commission  stall  have  the   sam6   status  before  the 
Commission  herein  created,   ;  nd  all  zoning  classifica- 
tions in  effect  at  the  times  this  amendment   becomes 
effective  shall  remain  "in" force  and  effect  unless 
ana  until  changed  as  provided  in  fecTion  4  of  this 
Article." ^ * 

Seotion  4  of  the  Amendment  referred  to  provides  how 
property  shall  be  rezoned  ,md  what  steps   shall  be   taicento  initiate 
the  rezoning.      It  gives  to  your  ::oard  appellate   jurisdiction  in 
zoning  matters,    .aid  then  only  upon  the  petition  of   twenty  per  cent 
of  the  property  ormers  affected' by  the  re-zoning.     The  Dresent 
matter  nhich   is  pending  before  you  did  not   originate  before  the 

nning  Commission  as  provided  by     eetion  4  of  the    amendment,  nor 
does  it  reach  you  in  the  manner  provided  by  that  section. 

therefore  or  the  opinion  that  t.e  becoming 
effective  of  the  charter  amendment  mentioned  prevents  yeui     >o  rd 
from  taking  any  action  upon  the  rezoning  ordinance  now  beforo  you. 

Sincerely, 


CITY  H3Sf 

Board  of  Supervisors. 
(1) 
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February  5,1929. 


UBJ7JC7:   Thomas  Cook  it  ..on  not  subject  to 
License   Tax  as  Brokers  on  th  sir 
Issuance  or  .urchase  of     i 
Checks,   Letters  of  credit,   eto. 


Dear  Gir: 


Your  communication  of  recent  date  requesting  an 
opinion  as  to  the  liability  of  Thos.  Cook  fc  .on,  for~a 
license  tax  upon  their  business,  uudej     provisions 
-ections  numbers  30  and  32  of  ordinance  No. 5132  (New  series), 
is  at  ha..  .  ' 

I  cull  from  the  above  noted  letter  and  its  attendant 
correspondence  that  fhos.   .  .ook  L   ^on,  -eu  raneisco,  are 
an  agency  and  representative  of  Ihos.  Cook  &  oon.,  of  London, 
->ngland.  rheir  transactions  here  oover  suoh  matters  as 
encashment  and  issuance  of  Traveller's  Checks,  Letters  of  credits 
and  the  exchange  of  foreign  gold  coins,     .her  with  a  sellin 
agency  of  tickets  for  certain  steamship  lines. 

±_ _. 

The  License  Ordinance,  designated  as  nuiiber  5132  (New 
-cries),  provides  in  action  30,  thereof,  the  follow!.. 

"  'very  person,  f  iru  or  corporation 
engaged  ia  the  business  of  buying  or 
sell:"  >oks,  bonds,  state, 

county  or  nuuicipal  stocks  or  bonds, 
or  stocks  of  incorporated  companies, 
or  evidences  of  indebtedness  of  private 
persons  or  of  incorporated  companies, 
as  a  broker  or  comission,  3hol.L     a 
license  as  follows:" 

fhen  follows  a  graduated  scale  for  the  calculation  of  the  amount 
of  tax  to  be  p&id,  dependent  on  the  gross  profits. 
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.'Ction  number  83,   of   ihe   same   Irdinance  contains 
identloal  language  with  that  found   in     oction  number  30, 
up  to  "as  e  broker  o:>.  ooiai  ission",      nd   in  its    •■  tead  _rs 

the  phrase   "directly  or  on  margin" ,   followed  by  the   graduated 
bases  of    tross  profits    >  or  the  ascertainment  of   th<  int 

of  tax  to  be  paid  on  said  business. 

I  on  of  the   opinion  that  you  cannot  continue  levying  and 
collecting  a  license  tax  on   th.    business  of  Thos.  Cook  fc    ^on, 
in  view  of   fcba   provisions  of   the  sections  outlined  above,   because 
their  engagement   does  not  fall  within  the  scope  of   those  taxable 
pursuits. 

They  neither  act  "as  a  broker  on  commission,"  as  provided 
in  section  30,   nor  do  they  buy  or   sell  "directly  or  on  margin" 
as  set  forth   in    action  83,minin:;   stocks,   etc.,   or  evidences 
of  indebtedness   o.    private,  persons-  -or  of  incorporated  companies. 

h#   scopa  of   thv    .wo   sections  of   the   License  Ordinance 
here  under  consideration  deals   futh  the   buying  and  selli 
"evidences  of  indebtedness",   directly  or  on  marpin,   or   :or  a 
brokerage,   and   oich  sections  have  no  rt. orence  to  the  satisfaction 
of,  or  the  creation  of  anwevidtanee  of  indebtedness. 

T»hen  Thos.  Cook  c      on,    in    >an  Franelso*,   cash  a  Traveller's 
Check  or  a  -setter  of  credit  issued  by  their  other  agents  they 
are  satisfying  the  indebtedness  spread/  created,   and  when  they 
issue   such   comiiercial  instruments  they  are  creating  indebtedness 
evidenced  by  the   Traveller's  Check  or  the  Letter  of       edit. 

Gold  foreign  coins  are  not  evidence  of   indebtedness  but 
an  economic  medium  of  barter  and  trade  and  when  exchanged  for 
anerican  money,  even  at  a  discount,   it  is  purely  a  translation 
of  one     economic  medium  of  commerce  into  another. 

You  are  advised  accordingly. 


otfully, 


City  ..ttorney. 
TAX  COLLECT      . 
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February  8,1929. 


jjGT:  Power  o    Td  of  supervisors 
to  enact  "Bail  Bond  Brokers 

Ordinance". 


Gentlemen: 

In  reference  to  your  inquiry  concerning  the  proposed 
"Bail  Bond  Brokers1  Ordinance",  as  to  your  authority  to  enact 
the  same,  please  he  advised  as  below  indicated. 

subsection  1,  ection  I,  Chapter  II,  .-  rticle  II  of 
the  Charter  of  this  ity  and  County,  provides  that  the  Board  of 
Supervisors  have  power  "To  ordain,  make  and  enforoe  within  the 
limits  of  the  City  and  County  all  necessary  looal,  police, 
sanitary  and  other  laws  and  regulations",  and  which  power  is 
limited  by  the  provisions  of  the  Charter.  The  Constitution 
of  the  ..tate  of  California  in   otion  11,  .rticle  XX,  thereof, 
delegates  to  the  City  and  uounty  this  police  power. 


'  ■  ^ 


,'here  is  no  .uestion  as  to  the  general  discretion 
of  the  Board  of  Supervisors  to  determine  which  are  proper 
subjects  of  police  1    ation  under  the  theory  of  public 
welfare.  If  said  Soard  considers  that  the  business  of  Bail 
Bond  -to  tors  is  one  fraught  with  possibilities  of  actions, 
proceedings  and  transactions  which  may  involve  more  turpitude  and 
affect  the  public  interest,  they  may  legislate  to  regulate  it. 

The  authority  to  delegate  to  the  "O art  of  olice 
Commissioners  the  permissive  power  as  to  who  shall  en     in 
such  enterprise,  is  found  in  >ebseetion  9,  section  I, 
III,  .rticle  VIII  of  the  Charter. 

The  enabling  language  is  that  the  Board  of  i olice 

Commissioners  shall  have  power; 
°  nTo  grant  or  refuse  I     nt  permits  to 

any  person  engaged  or  desiring  to  engage 
in  business  as  a  pawnbroker  » 

and  such  other  characters  of  business  or 
callings  as  may  hereafter  be  required  by 
ordinance  enacted  by  the  &wur*  of  upervisors 
to  obtain  permits  from  this  i^erd,  and  *° 
revoke  any  such  permits  where  it  shall  appear 
to  the  Board  that  the  outness  or  ^-"U   . 
of  the  person  to  v«hom  suoh  permit  was  granted 
is  conducted  in  a  disorderly  or  improper 
manner , T 


<& 


sas. 


21,8 


■ 


A  m  o  i 


- 


[j/I©%> 

-   •  '.".:;     i  ..;: 

Si 


. 


- 


hflfl 


-    ■ 


©Oi 


ti  ©aw; 


t  ©atftetr  it 

'Cam  a  a  e 
&©#oaa»  ©cm*; 


■ 


■OV  -.    8J  I   •  ■    ■..    isl::.i 


7  P 


-2- 


The  a  hove  provisions   of  arter  very  thoroughly 

provide  the  necessary  power  for   the   enactment  of   the  Ordinance 
in  question. 


8. 


Respectfully, 


=©tty  Attorney. 


OO  fl   ii.1. 
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Feb.  20th,  1929, 


SUBJECT:   Terms  of  Directors  of  adjustment  School. 


Dear  Sirs: 

I  am  in  receipt  of  a  letter  under  date  of  the  18th  inst., 
from  the  Secretary  of  your  Board,  in  which  he  asks  if  it  would  be 
permissible  for  the  Directors  of  the  Adjustment  School  organized 
under  the  provisions  of  the  ^ct  of  the  Legislature  of  I!ay  23rd, 
1927,  to  arrange  their  terms  of  office  so  that  each  term  would 
expire  on  the  30th  day  of  June  every  two  years. 

OPniIOI!. 

Section  2  of  the  Aft  above  mentioned  provides  that  the 
terms  of  the  trustees  shall  be  six  years,  provided  that  of  the  seven 
trustees  first  seleoted,  two  shall  hold  office  for  two  years,  two 
shall  hold  office  for  four  years,  and  three  shall  hold  office  for 
six  years,  the  said  terms  to  be  decided  by  lot. 

It  would  appear  to  me  that  this  provision  of  the  statute 
is  mandatory,  and  that  your  Board  oannot,  nor  can  the  Soard  of 
Supervisors  by  ordinance,  change  the  term  which  has  been  assigned 
by  lot  to  each  of  the  directors. 

You  are  therefore  advised  that  it  will  not  be  legal  to 
change  the  terms  of  any  of  the  directors  so  that  said  terms  will 
expire  on  June  30th  every  two  years. 


Sincerely  yours, 


CITY  ATTORNEY. 


Board  of  Education. 
(1) 
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February  2 7, 192 9. 


SUBJECT:   V&lidity  of  Unsigned 
Competitive  BidB, 


3ear  Sir: 


Your  request  for  an  opinion  concerning  the 
legality  of  an  unsigned  bid  submitted  to  the  Purchaser 
of  applies  is  at  hand. 


op:  .  . 

A  blank  bid  omitting  the  name  of  the  bidder 
ia  absolutely  void.  ,>uch  blank  cannot  constitute  a  bid; 
and  no  vulid  oontraot  oan  be  lot  thereupon  to  the  persons 
actually  presenting  the  blank  bid.  I'he  ..uperv :■  cara  heve  no 
jurisdiction  to  make  a  contract  with  one  who  is  not  a  bidder. 
(See  Williams  vs.  Bergin,129  Cal.561). 

I  understand  that  in  the  present  instance  a 
certified  check  was  attached  to  the  blank  bid.  It  has  been 
held  that  extrinsic  evidence,  such  as  a  certified  check  in 
this  instance,  would  not  validate  a  blank  bid;  "the  bid 
must  be  signed  by  the  bidder  or  oontain  his  name  in  cuch  a 
way  that  the  bid  can  be  identified  as  his  bid  without  any 
extrinsic  evidence."  (I  c  .uillin  on    .  orp.  2nd  ..d.Vol.3, 
p. 900,  and  caaea  cited.) 

I  therefore  advise  you  that  permission  for  the 
bidder  to  validate  his  bid  should  be  denied  as  the  bid  b«:in 
blank  is  absolutely  void. 

ipectfully, 


Oity  Attorney. 
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Mar.  4th,  1929. 


5JSGI:  Power  of  Board  of  Supervisors  to 

Refuse  Application  for  rsrmits  by 
•Transferees  of  Shell  Oil  Company, 


Gentlemen: 

Your  communication  of  February  twenty-eighth,  together 
with  a  copy  of  a  proposed  resolution  regarding  automobile  supply 
station  permits,  are  at  hand.  You  ask  my  opinion  as  to  the  legality 
of  action,  of  your  Board,  in  denying  the  applications  of  designated 
persons  for  transfer  of  permits  to  conduct  automobile  supply 
stations  from  the  Shell  Oil  Company,  the  present  permitee,  to 
themselves  respectively. 


■ 


OPINION. 


The  Ordinance  under  which  your  Board  grants  permits  to 
conduct  automobile  supply  stations  is  number  2659  (New  Series),  and 
it  specifically  designates  all  the  rules,  regulations,  and  require- 
ments necessary  as  conditions  precedent  to  the  issuance  of  the  right 
to  engage  in  said  pursuit. 


A  reading  of  the 
personal  qualification  of  the 
But  the  determinative  factors 
first,  a  willingness  and  agre 
provisions  of  the  ordinance, 
must  exist,  as  the  proximity 
buildings,  and,  thirdly,  the 
of  your  Board,  must  not  be 
public. 


ordinance  indicates  that  there  is  no 
applicant  for  the  permit  necessary, 
for  the  issuance  of  the  permit  are, 
ement  of  the  applicant  to  abide  by  the 
and  secondly,  certain  physical  standards 
of  the  station  to  certain  character  of 
location  of  the  station,  in  the  judgment 
rticularly  hazardous  to  the  general 


An  analysis  of  the  ordinance,  thus  o-xtends  to  your  body 

only  one  ground  for  the  exercise  of  discretion,  nd  that  is  in 

reference  to  the  location  of  the  station  from  a  view  point  of  publio 
safety. 

Former  City  Attorney,  Honorable  Percy  V.  Long,  on  liarch 
25,  1915,  Opinions  of  the  City  Attorney  1912-1916,  page  788,  had 
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occasion  to  Interpret  this  ordinance,  at  which  time  the  language 
concerning  discretion  as  to  location  from  a  consideration  of  public 
safety  was  not  a  part  of  the  ordinance,  and  it  was  his  determination 
that  the  language  as  to  granting  permits  by  your  Board  was  mandatory. 
In  other  words,  there  was  nothing  in  the  ordinance  v/hich  gave  you  a 
discretionary  power  as  to  the  issuance  of  a  permit  when  the  airolieant 
Drought  himself  within  the  rules  and  provisions  of  the  act. 

If  your  Board  has  no  objection  to  the  automobile  sup  ly 
stations  being  conducted,  by  reason  of  the  ordinary  hazards  which 
attend  a  business  of  this  character,  at  the  location  designated  in  the 
resolution,  by  the  Shell  Oil  Company,  you  cannot  refuse  to  grant  to 
the  transferees  of  said  company  permits  to  conduct  the  same  stations. 
A  refusal  to  grant  applications  for  permits  to  the  transferees,  md 
at  the  same  time  permit  the  Chell  Oil  Company  to  operate  the  stations 

tory  and  arbitrary! °anS  iG  dispute»  would  be  absolutely  discrimina- 

You  are  therefore  advised  that  if  in  the  judgment  of 

K™i  ?°arf  *her\was  no  valid  reason  why  the  permits  In  question 
should  not  have  been  issued  to  the  Oil  Company,  there  can  now  be 

men?loS  d°         **  transferred  to  the  respective  transferees 


Respectfully, 


CITY  ATT0RK2Y. 


Board  of  Supervisors. 
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March  4,1929. 


SUBJECT:  Penalties  for     allure  to 

Include    Jeouritles  in  Tax  ..-turn, 


Deer     ir : 

follows:  "*  ln  receipt  of  your  *•«■»*  for  an  opinion  as 

"I  nave  on  estate  in  Probate  in  which  the 
inventory  shows  assessable  securities  to  the 
amount  of  ^300,000.  Jhe  deceased  failed  to 
return  such  securities  on  his  statement  in  1928 
although  the  stock  certificates  showed  hiri  to 
the  owner  of  same  as  of  larch  1st, 1928,  and  the 
4th  1929 S  n°W  iQ  poS3*a*lon  of  8aa«  as  of  l-arch 

In  auother  estate  in  whioh  the  deceased  was 
the  owner  of  stock  to  the  value  of  1400,000  as  of 
March  1st, 1928,  the  deceased  returned  4o,ooo 
leaving  $360,000  esoa,     ax.   rhe  estate  is* still 
in  possession  of  this  stock  as  of  »areh  4th, 1929, 

I  have  given  senate  Bill  510  my  attention  and 
Lt  is  my  interpretation  of  sane  that  it  does  not 
repeal  sections  3648-3649  -  Political  Gode- 
xvevenue  Laws  of  California.  In  other  words,  are 
these  t;till  in  foroe't 

I  wish  you  to  advise  m   as  to  what  penalty 
should  be  imposed  on  the  above  estates  and  as  to 
the  legality  of  same." 

0PI  _ 
section  3648  of  the  rolitical  Code  reads  as  follows: 

,  etc.  Any 
property  willfully  concealed,  removed,  transferred 
or  misrepresented  by  the  o«ner  a    3nt  tnereof ,  to 
evad,  taxation,  upon  discovery  must  be  assessed  at 
«n  ra!Se€dif3  t!\tia«»  ita  value,  and  the  assess  ment 
so  made  must  not  be  reduced  by  the  board  of  supervisors  " 


^ 
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jifl^tion  3649  of  the  . olitical  Code  reads  as  follows: 

„  *rty 
discovered  by  the  . ssessor  to  hare  escaped  as     3nt 
for  the  last  preceding     ,  if  such  property  is 
the  ownership  or  under  the  control  of  ^rson 

who  owned  or  controlled  it  for  such  precedi     .r, 
may  be  assessed  at  double  its  value. 

Section  3648  of  the  Political  ^ode  provides  a  different  penalty 
than  that  provided  in  section  3649,  The  former  is  based  upon  a 
willful  concealment,  removal  or  transfer,  or  the  misrepresentation 
by  the  owner  or  agent  for  the  purpose  of  evadin  taxation.  This 
section  provides  for  an  arbitrary  »■— anient  t     .ssessor  of  the 
property  affected  not  to  exceed  ten  times  the  vi     >f  the  property. 
The  burden  would  be  upon  the  ..ssessor  to  determine  whether  there  was 
a  willful  concealment,  removal  or  transfer,  or  that  there  was  mis- 
representation by  the  owner  or  a^ent  for  the  purpose  of  evading 
taxation  and  in  the  event  that  it  was  so  de  ermined  by  the  Assessor 
he  Bight  arbitrarily  fix  the  value  of  the  property  in  excess  of  its 
actual  value,  but  not  to  exceed  ten  times  its     1  value,  so  that 
an  Assessor  might  simply  double  the  value  of  the  property  by  virtue 
of  the  Code  section  and  still  come  within  the  terms  of  the  statute. 

ction  3649  of  the  Political  Cole  provides  t:.at  if  the 
Assessor  discovers  that  any  property  has  escaped  assessment  for  the 
last  preceding  year  he  might  assess  that  property  at  double  its 
value*  This  section  has  been  found  to  be  constitutional  in 
SAN  LOUIS  OBISPO  vs.  PKTTIT,  87  Gal.  499;  25  Pao.  694.  In  opinion 
numbered  57  of  City  attorney  John  t,   Cf Toole,  rendered  to  the 
Assessor  on  lay  19,1927,  in  construing  s/ statute  of  similar  import 
it  was  sale: 

•♦Section  36£7a  of  the  iolitical  Code  refers  to  property 
which  has  escaped  assessment  for  the  preceding  year. 
If  the  property  of  the  decedent  escaped  such  assessment, 
the  estate  owes  to  the  City  and  County  of  San  rancisco 
the  taxes  for  this  period.   ;uch  taxes  are  therefore 
due  and  payable  and  must  be  paid.  If  property  escaped 
assessment  during  the  preceding  year  there  is  no  doubt 
but  that  it  was  not  taxed  and,  therefore,  the  taxes  owing 
are  due.  The  penalty  provided  by  this  section  was  placed 
therein  for  the  purpose  of  compelling  the  owners  of 
property  to  disclose  the  total  amount  of  their  taxable 
property,  and  if  they  did  not  do  so  they  might  be 
penalized.  The  vie  re  fact  that  they  have  become  deceased 
does  not  alter  the  situation,  and  cannot  change  it. 
If  the  property  which  escaped  assessment  had  been 
discovered  during  the  lifetime  of  the  decedent,  the 
penalty      have  been  exacted;  hence,  there  can  be  no 
sufficient  reasons  advanced  why  the  administrator,  or 
executor,  as  the  case  may  be,  may  not  be  penalised, 


m 


m 


m 


xkroz  anv 


l  mm 


asoi 


5- 


since  any  penalty  exacted  would  be  curved  out  of 
the  estate,  ~uoh  a  penalty  Is  simply  an  added  tax 
due  for  the  failure,  or  fraud,  on  the  part  of  the 
decedent  taxpayer  to  properly  list  his" assets.  It 
would  he  foolhardy  to  or^-ue  that  when  one  has  be  com 
deceased  his  estate  is  not  liable  to  a  penalty  simply 
beoauae  he  has  died  in  the  interim." 

I  am  therefore  of  the  opinion  that  in  the  erent 
you  should  find  I     here  was  willful  concealment,  removal 
or  transfer,  or  misrepresentation,  you  may  assess  the  oro  >erty 
in  question  not  to  ooeed  ten  tia»s  its  value,  but  if  you 
cannot  determine  whether  there  was  willful  concealment,  removal 
transfer,  or  misrepresentation,  yon  may  assess  the  property  at  ' 
double  its  value, irrespective  of  the  willfulness  of  any  conceal- 
ment, re.     or  tr  srepresentation,  ion 
3649  of  the  Joliti*    ode  covers        2rty  discovered  to 
have  escaped  assessment  for  the  last        ?  year. 

*  «•.  SSnfJf  Bil1   510  does  not  rePQal  Sections  3648  and  3649 
of  the  Political  Code. 
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::ar.  5th,  1989. 


SUBJECT:  "Compensation"  means  "Pension" 


Dear  Sir: 

REQUEST. 


"This  offioe  would  deeply  appreciate  an  opinion  from  you 
in  connection  with  that  portion  of  the  Constitution' which  provides 
for  exemption  in  the  sum  of  One  Thousand  Dollars  under  certain 
conditions  to  ex-service  men  and  dependents,  section  1"  of  Article 
13  of  the  Constitution  reads  in  part: 

""*  and  the  property  to  the  amount  of  One  Thousand  Dollars 
of  pensioned  widows,  fathers  and  mothers  resident  in  this 
state,  of  soldiers,  sailors  and  marines  who  served  in  the 
army,  navy  or  marine  corps  or  revenue  marine  service  of  the 
United  States,  shall  he  exempt  from  taxation." 

..e  have  before  us  a  case  of  a  mother  and  father  of  a 
deceased  veteran.  The  veteran  died  as  a  result  of  disease  or 
injuries  contracted  during  array  service.  ::is  father  and  mother 
receive  compensation  of  fifteen  Dollars  per  month  from  the  govern- 
ment.  It  is  to  be  noted  that  this  compensation  is  HOT  war  risk 
insurance,  but  is  compensation  for  the  death  of  the  veteran  and  is 
in  reality  a  pension.   The  courts  have  ruled,  I  am  told,  that 
compensation  and  pensions  under  such  circumstances  are  identical. 

uestiont  Under  the  circumstances  as  set  forth  above, 
is  the  property  held  jointly  in  the  name  of  the  father 
and  mother  of  the  veteran,  exempt  from  taxation  to  the 
extent  of  One  Thousand  Dollars,  as  provided  for  in  the 
section  ouoted?" 


OPINION. 

Seotion  E12  of  the  ./orld  War  Veterans'  Act  as  amended  by 
the  act  of  July  2,  1926,  44  Stat.  797,  provides,  in  part,  as  follows: 

"This  „ct  is  intended  to  provide  a  system  for  the 
relief  of  persons  who  were  disabled,  and  for  the 
dependents  of  those  who  died  as  a  result  of  disability 
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suffered  in  the  military  service  of  the  United  States 
between  April  6,  1917,  and  Jul;  2,  1921.  p0r  such 
disabilities  and  deaths  no  other  pension  law  or  laws 
providing  for  gratuities  or  payments  in  the  event  of 
death  in  the  service  shall  be  applicable; 


t    .:-, 


You  will  note  that  this  provision,   in  effect,   substi- 
tutes the  compensation  system  for   the  old  pension  system,   for  the 
period  therein  specified,   and  the  reference  therein  to  "other  pension 
law  or  laws"  would  indicate  that  the   Congress  regarded  this  connensa- 
tion  as  a  pension. 

Reference  *s  hereby  made  to  pamphlet  of  decisions  of 
the  Comptroller  General  of  the  United  states    (1923),  your  attention 
being  directed  to  decision  of  rarch  21,   1923,   beginning  on  page  582, 
and  particularly  to  the  following  paragraph  appearing  or  page  563: 

"The  war  risk  disability  compensation  apparently 
falls  within  the  exception  made  in  the  provision  of  the 
employees'    compensation  act  cuoted,   such  compensation 
having  consistently  been  construed  r.s  in  the' mature  of 
a  pension  for  service  in  the  Army  or  I&vy.     27  Comp. 
Deo.   607;    id.   865;    id.   1067;      31  Op.   Atty.   Gen.   296." 

•.o     ™?  *?e  first  d«eision  cited  in  this  quotation,   dated 
January  12,  1921,   the  then  Comptroller  of  the  Treasury,   in  concluding 
S«YJ??  risk  compensation  was  a  pension,  referred  to,   and  cuoted  from, 
the  bulletin  issued  by  the   then  Bureau  of  ,ar  Risk  Insurance,   -s 
follows:  ' 

"On  pages  2  and  3  of  the  official  bulletin  issued 
in  duly,   1918,   by  the  Treasury  ^eoarttnent,    "areuu  of 
^ar  Risk  Insurance,  under  the  heading  'Compensation'     are 
the   following  statements: 

"'This  compensation  is  the  modern  .jaerioan  substitute 
^r  J^e  Pension.     **  Compensation  for  death  and  disability 
should  be   clearly  distinguished  from  the  government 
insurance  protection  which  is   entirely  separate.'" 

«.-     n       ^  -.,    In  the   seoo31d  decision  cited,    dated     r,rn  6     1921.   the 
then  Comptroller  of  the   Treasury  stated:  •  wt  *w»»  m 

«*««     **?*  ris3c  :  compensation  is  pension  under  a 

anierent  name   and  in  a  somewhat  different  form.     27 
Comp.   Dee.    606.      See  also   31  Op.  Atty.    Gen.   296.      .Iiile 
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the  wording  of  section  4715,  revised  Statutes,  may 
seem  to  limit  its  operation  to  pensions  under  the 
administration  of  the  Bureau  of  tensions,  and  sec- 
tion 312  of  the  war  risk  insurance  act  does  not  in 
terms  prohibit  receipt  of  both  pension  and  compensa- 
tion by  the  same  person  for  the  same  period  of  time, 
the  two  sections  together  are  indicative  of  the 
general  policy  of  the  law  that  only  one  pension,  or 
compensation  in  the  nature  of  a  pension,  shall  be 
drawn  by  any  one  person  for  the  same  period  of  time, 
an  indication  which  ie  strengthened  by  the  amendments 
to  the  war  risk  insurance  act  hereinafter  referred 
to.  *  *  *" 


In  the  cited  opinion  of  the  .  .ttorney  General,  dated 
*'ay  28,  1918,  it  was  said: 

"Assuming  that  the  provisions  of  the  war-Risk 
Insurance  >i.ct  are  to  be  regarded  as  constituting  a 
general  pension  law,  the  prohibition  of  section  4715, 
Revised  Statutes,  against  the  allowance  of  aore  than 
one  pension  at  the  same  time  to  the  same  person  does 
not  affect  this  case." 

The  facts  in  the  particular  case  before  the  .attorney 
General  brought  it  without  the  prohibition  against  the  receipt  of  two 
pensions. 

'Compensation"  apparently  means  "pension",  and 
should  be  so  considered  loy   you;  hence,  property  held  jointly  in 
the  name  of  the  father  and  mother  of  a  deceased  veteran  is  exempt 
from  taxation  to  the  extent  of  One  Thousand  Dollars. 


Respectfully, 


CIT5T  ATTORNEY. 
Assessor. 
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Mar.    6th,   192  9. 


SUBJECT:     Kerabership  on  City  ricnning  Commission.  <*~*X    tf 


Dear  i,ir: 


I  an  in  receipt  of  your  letter  of  :^reh  1st,  asi;ini  th- t 
you  be  •  dvised  as  to  whether  or  not  there  is  any  legal  objection 
ler  tae  Charter,  to  appointing  as  a  Trustee  on  the  San  Francisco 
r  memorial  a  member  of  the  City  ■ Manning  Commie mi on,  or  vica  versa. 
and  also  if  a  member  of  the  Board  of  lupervieore  can  be  appointed  to 
tne  position  of  Trustee  of  the  ..ur  ,emorial. 


T  . 


«,*n  ^   ThQ  u^9ud2e";t   ^oviding  for  the   City  planning  Commission,  as 

well  as  the  amendment  providing  for  the  ereation  of  the  Botjpd  of 

io?S*0aiL?J  JM  ^Q?°riai»  *ere  atoPte*  **  the  people  in  ;  ovember, 

J.y<:e,      Ootn  amendments  have   been  approved  by  the  legislature  and  ;re 
now  in  effect,      /here  are  no  fecial   qualifications  mentioned  for 
those  wao  may  be  pointed  as  Trustees  of  the    -.ar  Stemorial.   and 
therefore,   those  appointed  to  serve  in  that  capacity  are  governed  by 
the  general  provisions  of  the  charter.     The  amendment  providing  for 

n/U/.i811?^  Co°Bll8,ion  do«s  however  provide  for  the*  qualifications 
of  those  who  may  become  members  thereof,  the  provision  in  this  regrrd 
oeing  as  follows:  *c*« 

Each  member  of  the  Commission  shall  have  been  an 
elector  of  the  City  and  County  for  at  least  five  vears 
IJ**?_ *?-*!??  tot5  ??  &*  appointment,   and  no ..uamber  of 

ncf  county 


the   Commission  shall  hold  any  othar  oi^Ta 
orrice  orToaiUion  during "his  term  of  oi"fi 

Co. Miss  loner;- ^ 


co  as 


*tm     i,.v.««w.  ?       4      •         »?»  ci*y  Planning  amendment  becoming  effective, 
^ti«i^?Ja*^f?*1"10f  oati^ted  »*  vi^"*«  of  Section  42  of  Chapter   II. 

,icle  II  oi  tne  caarter.  ursuant  to  this  section  the  Commission" 
was  organised  under  ordinance  of  the  Board  of  Supervisor*,  and  *«ide 
from  the  members  of  the  Commission  to  be  appointed  by  theVevar!  thl 
membersnip  consisted  of  certain  officials  of  the  city,  bo th  elective 
S  t^r^tUl:^h°  h%lf  thGir  »«*"»«"P  on  the  Commission  1}  virSe 
S.  «i«  °8pM!JTe  ?ffiees  t0  whieh  «iey  had  been  elected  or  appointed. 
She  section  mentioned  contained  the   direct  provision,   that  members  of 
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the  Commission  should  not  be  subject  to  any  prohibition  forbidding 
officials  from  holding  more  than  one  office  or  position.        It  was 
evidently  the  intention  ox   the   people  la  voving  the  recent 

amendment  that  this  condition  should  be  changed,   for  it  contains 
as  I  have  already  noted,   the  direct  inhibition  against  any  person 
appointed  to  it  holding  any  other  city  or  county  office  or  position. 

There  is  no  question  but  that  a  member  of  the  Trustees  of 
the   Par  Memorial  is  an  officer  of  the  city  and  county,   but  even  if 
this  proposition  was  open  to  dispute  the   situation  is  not  changed, 
for  the  reason  that  the   inhibition  is  against  those  holding  any  other 

gfji&?.  or  &S$£**2£»  certainly  a  Trustee  of  the    far  memorial  either 

holds  an  office  or  position. 

You  ft*t  therefore  advised  that   the  rubbers  of  t  fcy 

Planning  Commission  to  be  appointed  b;    j  p  to   1 

charter  mmMmmt  sennet  held  any  other  office  or  position  ander 
tity   una  County  government,    and  that  a  Trustee  of  the  is 

not  eligible  for  appointment  to  a  place  on  that  si on. 

m-»w  *«  +v,In/0piy  ~°   youJ?  *uptee*  inquiry  as  to  whether  or  not  a 
mornber  of  the     lea*4  ox     upervisors  is  eligible   for  appointment  as 
trustee  of  the  fsjr  Memorial,   you  will  note  as  I  have   .'  .love, 

that  the  charter  ai  nt  creating  the  ..  memorial 

♦J?!*?*?0  BP*5  Uficatiens  upon  feme  latsfl  foership  on 

that  body,  the refer* ,   those  appointed  neei    Possess  only  the 

QAxalifioations  required  I  -ter,    snd  in  smking  intments 

you  c;re  subject  only  to  the  general  restrictions  of  that  organic  law. 
The  general  qualifications  of  HI  persons  appointed  to  putlie  office 
under  the   charter  are  found  in     ection  2  of    .rtiele  WI  of  that 
document,   and  in  short  they  tre  as  follows:      They  must  be  citizens  of 
the   united  states,  and  must  during  their  respective  terms  of  office 

™^UVepide  ln  th*  cit*  ^  c°™**  «**  «t  hare   so  reside!  for  a 
period  cf  one  year  next  preceding  their  anointment,         eeties  4  of 
the  same  article  provides; 

"Any  person  holding  a  salaried  office  under  the 
Mtj  amd  County,  whether  by  election  or  appointment. 

who  shall,   during  his  term  of  office,  hold   or  retain 
any  other  salaried  office  under   the  lovernment  o 
united  states,   or  of  tnis  State,   or  who  shall  hold  any 
other  salaried  office  corrected  with  the  government  of 
the  City  and  County,   or  who  shall  become  a  member  of 
I?0  £««ial&ture,   shall  be  deemed  to  have  thereby  vacated 
the  office  held  by  him  under  the  City  and  County." 

L^,,        ,  I*   ls  expressly  provided  that  Trustees  of  the  par  ,  euorial 

•hall  not   receive  any  compensation  for  their  serriees,   amd  therefore, 
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the  appointment  of  &  member  of  tfc)  v#  of     x^ervisors  as  a  Trustee 

will  not  conflict  with  any  charter  provision,    aid  you  ure  eo  advised. 


incerely, 


CITY 


•is    lonor  the  iv'.^or. 


(i) 


.JfulvhM  oa  **&  vox  A 
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Maroh  7,1929. 


SUBJl'XJT:  Tax  Collector  cannot  establish 

Branch  Offices  for  Collection  of  Tax. 


jjear  ~ir: 

I  have  for  an  opinion  the  proposition  of  the  legality 
of  your  establishing  in  various  parts  of   the  City,   branch  offices 
for  the  purpose  of  collecting  the   second  installment  or   this  fiscal 
year's  tax. 

OPINION. 

The  Charter  of  this  City  and  County  is  silent  as  to  the 
place  for  the  payment  and  collection  of  taxes  upon  property,  ouch 
being  the  case,  a  resort  must  be  had  to  the  provisions  of  the  tate 
law  concerning  this  subjects 

Section  3748,  Political  Code,  provides: 

"All  taxes  must  be  paid  at  the  office  of  the 
tax-collector  unless  the  board  of  supervisors 
by  order,  made  on  or  before  the  first  Londay 
in  October,  direct  that  the  taxes  roust  be 
collected  in  the.  several  townships  of  the 
county,  or  in  either  thereof,  or  in  any 
municipal  corporation  in  said  county;  in  which 
case,  the  notice  by  the  tax-collector  must 
speoify  a  time  and  place  within  any  township 
or  municipal  corporation  named  in  such  order, 
when  and  where  the  tax-collector  will  attend 
to  receive  the  payment  of  taxes." 

From  the  above,  you  will  note  that  "all  taxes  must  be  paid 
at  the  office  of  the  tax-collector",  unless  the  Board  of  Supervisors 
order  otherwise.  Insofar  as  he  situations  under  which  said  Board 
might  legislate  a  place  other  than  the  office  of  the  Tax-Collector, 
for  the  payment  of  taxes,  cannot  exist  in  this  city  and  County, 
because  of  our  dual  form  of  government,  there  is  no  sanction  for 
designating  any  place  other  than  your  office  for  the  payment  and 
collect iOnrof  said  tax. 

You  are,  therefore,  accordingly  advised. 

Respectfully, 

City  attorney. 
TIC  COLLECTOR. 
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.    20th,   1929. 


STJBJBCI:     Hoard  of  Health  has  not  authority  to 

Contract  for  -Emergency  -ervices  in     rivate 
Hospital,   but  may  be  liable   for  in 
certain  cases. 


Gentlemen: 

I  am  in  receipt  of  your  letter  of  January  30th,  1929, 
requesting  ay  opinion  ai  to  whether  or  not  your  department  can  make 
payment  to  private  hospitals  for  the  care  of  emergency  patients, 
and  secondly,  whether  your  department  may  arrange  for  the  establish- 
ment of  an  emergency  station  in  any  private  hospital  operating  in 
this  city  and  county. 

wPHiaH. 


As  to  your  first  ouestlon,  "Can  your  department  make 
payment  to  private  hospitals  for  care  of  patients  receiving  emergeney 
treatment  at  the  hands  of  the  private  institution-,  I  taki  it  that 
you  desire  to  be  advised  as  to  whether  or  not  you  could  compensate  a 
private  hospital  for  care  given  to  an  emergenoy  patient  who  might  be 
taken  into  any  private  hospital,  or  could  you  by  a^eement  arrange 
with  any  private  hospital  to  care  for  all  emergeney  patients  who  may 
be  taken  to  said  hospital,  and  to  compensate  the  particular  hospital 
for  the  service  rendered. 

The  answer  to  the  ruestion  must  be  in  the  negative.  The 
powers  and  duties  of  the  Board  of  Health  are  set  forth  in  -ection  3 
of  rticle  X  of  the  charter.  ..ixile  the  provisions  of  the  section 
give  you  control  aver  all  hospitals  and  of  all  otters  pertaining  to 
the  lives  and  health  of  the  inhabitants  of  the  city,  there  is  nothing 
in  the  section  which  could  in  any  way  be  construed  to  give  you  the 
right  to  enter  into  any  r^reement  with  any  private  institution  to 
render  hospital  service  to  any  class  of  persons.  In  i'act,  the  very 
language  of  the  seotion  shows  a  contrary  Intention.  It  is  very 
definitely  stated  that  ".      &  of  "ealth  shall  have  the  management 
and  control  of  City  and  County  Hospitals      unicipal  Hospitals 
and  neeeiving  Hospitals".  If  a  private  hospital  is  rendering  the 
service  which  the  fraiaers  of  the  churter  committed  to  your  board, 
you  ire  practically  maintaining  a  hospital  over  r/hieh  you  have  no 
control,  or  at  best  a  very  limited  control.  Furthermore ,  If  your 
board  had  the  right  to  enter  into  i :>.gj  eements  with  private  hospitals 
to  render  emergency  service,  you  could  do  likewise  for  other 
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hospital  service,  ant  you  would  in  fact  be  establishing  hospitals, 
which  power  is  vested  in  another  department  of  the  municipal  government. 
Hence,  you  are  advised  that  it  is  beyond  your  power  to  enter  into  any 
arrangement  with  private  hospitals  for  emergency  service  or  to  compensate 
for  such  service  when  rendered. 

Your  second  question  as  to  whether  or  not  %ovx   Board  can 
legally  arrange  for  the  establishment  of  an  emergency  station  in  any 
private  hospital  operating  vrithin  the  City  and  County,  must  also  be 
answered  in  the  negative,  The  charter  contains  no  provision  giving  to 
the  Boaxft  of  Health  the  right  to  establish  hospitals.   It  provides  only 
for  the  control  and  management  by  thai  '"body*   Sub,  11  of  Section  1, 
Chap,  II  of  .r tide  It  ox  the  charter,  vests  in  the  Hoard  of  ;  upervisors 
the  power  to  establish  hospitals,  the  grant  of  power  being  as  follows: 

M  Subject  to  the  provisions,  limitations  and 
restrictions  in  this  charter  contained,  the  Board  of 
Supervisors  shall  hr>ve  power: 

11,  To  establish,  maintain  and  regulate,  and 
changt,  discontinue  .  nd  re-establish  City  and  County 
jails,  prlsone  ond  houses  of  detention,  punishment, 
confinement  ana  reformation,  hospitals  and  almshouses." 

In  view  of  this  charter  provision,  the  power  to  arrange  for 
the  establishment  of  an  emergency  hospital  in  a  private  institution 
rests  in  the  Board  of  upervisors,  ^aowever,  this  power  is  by  no  means 
unlimited,  and  in  my  opinion  it  goest  further  than  the  mere  establish- 
ment of  the  hospital,  ;md  after  the  establishment,  the  conduct  of  said 
hospital  and  the  employees  necessary  therefor  come  under  the  jurisdic- 
tion of  your  Board,  by  virtue  of  the  provisions  of  rticle  X  of  the 
charter.  In  view  of  the  provisions  of  this  article,  giving  as  it  does 
control  over  hospitals  and  employees  thereof  to  your  Board,  and 
providing  that  said  employees  shall  be  appointed  by  you  according  to 
the  Civil  service  provisions  of  the  charter,  it  appears  to  me  that  it 
was  not  the  intention  of  the  charter  framers,  that  th«    rd  of 

-ervisors  could  contract  for  hospital  service  to  be  rendered  by  any 
private  hospital,  for  such  service  would  be  under  the  control  of  the 
hospital  rendering  it,  end  not  under  control  of  your  Boar** 

Therefore,  if  the  Board  of  Supervisors  should  desire  to 
arrange  for  an  emergency  hospital  in  any  private  institution,  the 
arrangements  should  be  limited  to  the  acquisition  of  the  necessary 
space,  and  possibly  the  necessary  equipment  for  the  conduct  of  the 
hospital.   r range men ts  having  been  made  to  this  end,  it  would  be  the 
duty  of  your  lioard,  after  having  obtained  from  a    »ar&  of  upervisors 
an  appropriation  for  the  purpose,  to  take  charge  of  the  hospital  and 
furnish  the  necessary  personnel  for  its  conduct,  a&A  thereupon  maintain 
the  hospital  as  youjf  would  any  other  under  your  jurisdiction* 

iacerely  yours, 
•partment  of  ublic  Health* 

(1)  CITY  ATI    Y. 
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March  87,1929, 


SUBJT.CT:  Purchase  of  .hite  Rubber  Goats  and 
ja   for  I raffle  Jureau. 


Dear  Sir: 

Your  request  for  an  opinion  as  to  the  validity  of 
demands  against  the  City  and  County  of  a     icisco  for  the 
purohase  of  white  rubber  coats  and  caps  for  the  Traffic  ureau 
1g  at  hand* 

,NIOH. 

On  February  25,1929,  t    oard  of  supervisors  of 
this  City  and  County  passed  the  f ollowin -  resolution: 

"TRAFFIC.   i:_,.L.  - 

For  the  purchase  of  white  rubber 
coats  and  caps  for  the  U3e  of  the  members 
of  the  Traffic  ;: ureau,  Jolicc         t, 
on  duty  during  the  winter  Months  and  at 
nigat  time.    -00. 00. 

In  an  opinion  dated  >ucust  31,1916,  the  City  ttorney 
determined  that  th3  purchase  of  uniforms  for  the  elevator  :ren 
«B»loyed  in  the  Qity  Hall,  could  nott  be  denominated  as  a  purchase 
of' goods,  Merchandise,  etores,  supplies    .  "or  the  City  and 
County,  under  tho  provisions  of  oec.l,Ghap.III,  Art. II  of  the 
Charter.  (Opinio.    rcy  V.   Long, 1912-16,         .  This 
opinion  of  tlv       ttorney  applies  in  this  natter. 

Furthermore,  tho  purchase  of  the  coats  etc.  herein 
referred  to  would  in      inion     it  to  an  iten  of  additional 

tion  over  and  above  tfee  compensation  provided  in  the 
Charter  for  the  said  traffic  officers. 

he  resolution  adopted  by  the  .Board  provides  for 
Traffic  Signals.  .hite  rubber  rein  coats  and  white  rubber 
caps  with  capes  would  constitute  without  art  of  the 

uniform  of  a  traffic  officer,  and  by  no  'erence 

oould  they  be  termed  a  traffic  si 

You  are  therefore  advised  that  demands  for  the  purchase 
of  the  coats  and  caps, bare inabovo  referred  to,  would  not  consti- 
tute valid  demands  against  the  '^ity  and  oounty  of  -a:  ranois*©. 

Respectfully, 

PURCHASER  OF  SUPPLI   .  torney. 


^%v 


MM    ";-. 


i  ■ 


St 


%o  mmI 


2?o 


Liar.  28th,  1929, 


SUBJECT:     Payment  of  Salary  Demands  of 
Johool     epo.rtment. 


Pear  ."ir: 


I  am  In  reoeipt  of  your  letter  making  as  to  effect, 
of  Charter  .  amendment  Ho.  40,  adopted  by  the  people  at  the  election 
held  in  Kovember  last,  upon  demands  drawn  by  the  Sehool  department. 
You  enclose  a  copy  of  the  opinion  of  ray  predecessor  rendered  to 
you  on  August  9th,  1923,  KM  nsk  if  the  principles  set  forth  in 
that  opinion  still  apply, 

-  -iii ion. 

Both  the  charter  and  the  general  law  on  the  subject  have 
been  changed  since  the  rendition  of  Kr.  Lull's  opinion.   In  1927 
Seotion  154S  of  the  olitical  Code  was  amended  by  adding  to  !  ub.Sa 
of  that  section  the  following  provision: 

"Instead  of  issuing  a  single  warrant  to  each 
employee  for  salary  or  wages,  the  district  may 
use  a  pay-roll  form  of  warrant  making  payment  to 
two  or  more  employees  on  one  pay  roll  warrant. 
The  name  of  each  employee  shall  be  listed,  and 
in  ease  of  an  attachment  of  the  salary  or  wages 
of  any  employee,  said  attachment  shall  affect  only 
the  salary  or  wages  of  that  employee. 

The  charter  amendment  of  1988  on  this  subject  is  in  the 
following  language: 

"11  demands  payable  out  of  the  Common  .  chool 
Fund  shall  be  filed  with  the  .ecretary  of  the  oard 
of  Education,  tmA   ufter  they  have  been  approved  by  the 
Board,  they  shall  be  signed  by  the  J  resident  of  the 
rd  and  the  superintendent  and  sent  to  the  uditor. 
very  demand  shall  have  endorsed  upon  it  a  certificate, 
signed  by  the  -ecretary,  of  its  approval  by  the  Jo; .rd 
of  ducat ion,  showing  the  date  thereof  and  the  law 
authorizing  it  by  title,  date  and  section.  ..very 
person  in  the  employ  of  the  :  chool  epartment  entitled 
to  a  salary  therefrom  shall  receive  a  warrant  for  the 
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amount  due  and  approved  by  the  :-oard,  signed 
by  the  nditor  of  the  City  and  County  of  -an 
r-jaeisco.  The  entire  monthly  salary  roll  of 
the  department  shall  be  made  up  by  the  Secretary 
of  the  Bmup4.  end  after  being  duly  audited  by 
the  'inanoe  Committee  thereof  ar.     roved  by 
a  majority  of  all  the  members  of  the  joard, 
shall  be  endorsed  in  the  sane  manner  as  other 
demands.  The  salary  roll  so  audited,  aojrovod 
and  endorsed,  shall  be  Immediately  transmitted 
to  the  uditor  not  later  than  the  third  day  of 
every  month  for  comparison  with  the  individual 
salary  warrants  issued  in  the  manner  above 
provided;  but  payment  shall  be  made  only  on 
the  individual  warrants  issued  in  accordance 
herewith." 

The  charter  amendment  harmonises  with  the  otate 
law  of  1927,  end  there  is  no  confliet  between  them. 

You  ere  therefore  advised  that  while  }?.   Lull's 
opinion  was  a  correct  expression  of  the  law  at  the  time  it  was 
rendered,  changes  in  the  law,  both  state  and  municipal,  make  it 
inapplicable  to  the  present  situation,  and  that  the  pay  rolls  of 
the  Board  of  Revocation  may  now  be  presented  in  the  same  form  as 
those  of  other  departments  of  the  municipal  government,  and  when 
so  presented  the  demands  contained  in  said  pay  rolls  may  receive 
your  approval. 


Sincerely, 


CITY  ...MOHHKY. 


To  the  uditor. 

Copy  to  .3o&rd  of  Education. 
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.vpr.  3rd,  1929. 


SUBJECT:  Proper  Body  to  hoar  Petitions  for 

Extension  of  Municipal  Railway  ervice. 


Dear  -ire: 

I  imve   before  me  ;our  communication  in  which  you  ask: 
"To  what  official  body  should  petitions  or  requests  for  extensions 
of  :?unicipal  Railway  car  lines,   or  bus  lines,   or  the  establishment 
of  new  bus  linos  or  bus  line  extensions,   be  presented,   and  b"  wh 
official  body  should  said  petitions  or  reoueste  be  first  heart  <snd 
considered?" 


I!:IiNr 

Artiele  XII  of  the  charter  regulating  the  accuisition  of 
public  utilities,  by  the  city,  lodges  in  toe  Joard  of  tupervisors 
the  right  to  initiate  proceedings  for  too  acquisition,  construction 
or  completion  of  any  public  utility.     itloa  5  of  the  .  rticle 
provides  thr.t: 

"Whenever  the  .:.oard  of  Supervisors  shall  determine 
that  the  public  interest  nd  necessity  dsmands  the 
acquisition,  construction  or  completion  of  any  public 
utility,  or  utilities,  it  shall  specifically  declare 
such  determination  ^s   an  ordinance,  which  shall  also 
direct  the  ublio  oris  to  procure  aat  file 

plans  and  estimates  of  the  cost  of  original  construction 
and  completion  of  such  public  utility  or  utilities. 

In  view  of  these  charter  provisions,  it  would  appear  to  tm 
to  be  an  idle  act  for  any  department  other  than  the  ?.oard  of  uper- 
visors, or  one  of  its  committees,  to  give  original  .  ;, .rings  for  the 
extension  of  the  Municipal  ailway  servioe,  for  the  reason  that  no 

fcter  -./hat  conclusion  any  other  body  might  cone  to,  it  is  the  ovrd 
of  Supervisors  that  must  initiate  the  proceedings,  and  has  the  right 
to  initiate  them  irrespective  of  the  conclusion  of  any  other  body. 

It  is  not  to  be  understood  from  the  foregoing  that  it  is 
not  proper  for  the  Bo&rA  of  u.;ervisorB  to  call  upon  the  Board  of 

ublic  orks  for  any  information  that  the  former  Soars     deem 
necessary  in  order  to  reach  a  proper  determination  on  any  application 
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for  an  extension  of  a  public  utility  Bervice,  for  the  latter  3oard 
is  charged  with  the  operation  of  all  public  utilities,  and  naturally 
is  in  a  position  to  advise  Ike  .Uoara  of  Supervise*!  on  the  feasibility 
or  practicability  of  vny   utility,  .ur  the  more,  .ec.  10  of  Chap. 
rt.  VI  of  the  charter  contemplates  that  the  Board  of  :upervisors~' 
•hall  e*U  upon  the  card  of  Pallia  orks  for  any  information  which 
it  may  desire  regarding  any  utility,  the  charter  provision  being  as 
10  ..lows: 

"All  examinations,  plans  and  estimates 
required  by  the  supervisors  in  connection  with 
any  public  improvements  or  utilities,  shall  be 
made  b^   the  Board  of  abllc  .orks  and  it  shall 
when  requested  to  do  so,  furnish  information 
and  data  for  the  use  of  the  supervisors. 

. ,    „     *ou  ^e   therefore  advised  that  the  duty  of  hearing  peti- 
tions lor  the  construction  or  extension  of  any  public  utility  is 
upon  the  *oard  of  oupervisora,  or  upon  any  Committee  to  which  tir  t 
xtoard  may  refer  the  matter,  and  that  the  Board  h      right  to  call 
upon  the  department  of  Public  or}cs  for  such  information,  plana  or 
estimates  as  it  may  desire  in  order  to  enable  it  to  >^ive  oror>er 
consideration  to  uuch  petition. 

-ioerely  yours, 


CITY 


To   the     ublic  Utilities 
Committee  of  the  Board  of 

oervisors. 
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Apr.   3rd,    1929. 


SUBJSCI;     rurchase  of  Isuses  foe     !unicipal  "all'.. 


^•ar   ~Irs: 

I  am  in  receipt  of  your  request  that  you  be  advised  as 
to  whether  or  not  the  'loard  of  rvisors  oan  appropriate  money 

out  of  the  :epreclatiou  Fund  of  the  Ufenlelpal     ..ilway  for  the  purpose 
of  purchasing  buses  Tor   the  operation  of  a  bar  1J  ished 

by  the  rks  under  orti.        t  of  the  Hoard  of  .super- 

visors. 

tl   V  -  £2. 


The  expenditure  of  the   enrnlncs  of  the  ,J,unlcipal     ailway 
is  regulfted  by    ,ec.   It  of    -rticle    ■  II  of    ti  ;r'l'er»AM#'  °y 

rdinanoe  So.   V060    (l.e\;  Series),  teci     pril  30th,  1920>,   by  the 

vvic:orc.      If  thero  Is   any  conflict  between  the   ordinance 
<~rter  provisions,   t]  t,ter  iaust  govern,  it  it  not 

Gary  for  th  e  of  this  inquiry  to  determine  whether  any 

such  conflict  %xi 

Sec.  16  of  .j?ticle  XII  of  the  charter  reads  at  followst 

henevor  any  public  utility  shall  be  operated 
by  the   City  and  County,   the  receipts  from  suoh 
utility  shall  be  paid  daily  into  the  city   treasury, 
and  maintained  in  e    special  fund  set  aside  for  such 
utility.  jpervlsors  may,    from  tine  to   time, 

make  appropriations  from  such  funds  for  the  follow- 
ing purposes: 

(a*        or  the  payment  of  the  operating  expenses 
','.„      of  such  utility; 

(bj      "or  repairs  and  reconstruction; 

•'or  payment  of  interest  ijad  einxins  fund  on 
the  bonds  issued  for  the  acquisition  or  construction 
of  such  utility; 

(d)  -or  extensions  and  improvements; 

(e)  For  a  reserve  fund.'' 

The  order  of  expenditures  provided  for  in  I  rdinance  7060 
above  referred  to  is  not  entirely  dissimilar  to  that  contained  in  the 
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charter  provision,  but  it  makes  no  provision  for  "extensions  ^nd 
improvements"  mentioned  in  cub.  d  of  the  charter  section. 

The  purchase  of  buses  for  an  extension  of  the  bus 
service  of  the  railway  is  not  an  operating  expense,  but  is  an 
extension,  <aid  comes  within  the  provisions  of  aub.  c  of  the  charter 
section* 

The  Supreme  Court  of  this  tate  in  the  case  of 
L  v,  BASAJU60O«  199  ual.  270,  has  held  that  the  earnings  of  any 
utility  must  be  expended  in  the  order  named  in  the  charter;  in  other 
words,  money  cannot  be  appropriated  for  extensions  until  all  operating 
expenses  have  been  paid,  proper  provision  made  for  repairs  and 
reconstruction,  and  for  the  payment  of  interest  raid  sinking  fund 
requirements.   You  are  advised,  therefore,  that  unless  there  is  a 
surplus  existing  in  the  earnings  of  the  railway  after  the  payment  of 
operating  expenses,  repairs  and  reconstruction,  and  bond  interest  and 
redemption  requirements,  you  cannot  appropriate  moneys  for  the  pur- 
chase of  new  equipment  for  m   extension  to  be  established* 

.vS  to  your  specific  cuestion  as  to  whether  the  buses 
for  the  proposed  extension  oan  be  purchased  with  moneys  from  the 
depreciation  fund  created  by  .  rdinance  70G0,  the  answer  must  also  be 
in  the  negative.   eotion  4  of  the  ordinance  for  the  creation  of  a 
"Depreciation  Heserve  ,.\md,!  provides  that  the  moneys  in  this  fund 
shall  be  used  "for  the  purpose  of  meeting  all  charges  and  expenses 
that  may  arise  on  account  of  replacements,  reconstruction,  and 
depreciation  of  end  to  the  unicipal  -ailway1.   99M  purchase  of  buses 
for  an  extension  is  not  a  'replacement",  nor  is  it  an  expense  arising 
by  reason  of  "reconstruction  or  replacement". 

,s  to  your  suggestion  that  it  might  be  possible  for 
the  3oard  to  establish  the  proposed  extension  nd  use  some  of  the  old 
buses  which  :re  now  in  possession  of  the  municipal  railway,  md  which 
you  admit  cannot  properly  serve  tho  re  airements  of  the  new  service, 
and  will  have  to  be  almost  immediately  replaced,  I  can  only  say  th;  t 
the  law  will  not  permit  you  to  do  indirectly  which  it  forbids  you 
directly  to  do,  and  in  my  opinion  if  you  established  the  proposed 
extension  by  the  use  of  the  old  and  unfit  equipment,  i,.nd  forthwith 
attempted  to  replace  it  with  new,  the  courts  would  in  all  probability 
determine  that  you  should  not  have  established  it  in  the  first  pi;  ee. 

.<hile  I  appreciate  the  necessity  of  the  service  which 
you  desire  to  install  and  its  benefits  to  the  people  in  the  district 
which  it  will  serve,  I  must  determine  that  the  new  equipment  necessary 
for  its  establishment  cannot  be  purchased  from  the  depreciation  fund, 
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and  if  you  desire  to  make  such  extension,    the  money  necessary 
therefor  must  oorae  from  some   other  source. 


incerely, 


CIT?    ATTOREJY. 


To  the  Public  Utilities  Committee 
of  the  Board  of  Supervisors, 


(1) 
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^.pr.  5th,  192  9. 


SUBJECT:  Lights  for  Sarking  Space  at  Kezar 
Stadium  to  be  supplied  out  of 
ighting  Streets  Fund". 


Gentlemen: 

Your  reoent  request  for  opinion  regarding  the  cutter 
of  installation  and  maintenance  of  lights  within  the  parking  space 
of  Kezar  stadium,  is  before  me. 

I  note  that  a  question  has  been  raised  afl  to  whether 
the  funds  appropriated  in  the  budget  for  Lighting  streets  should 
absorb  this  expense,  in  view  of  the  provision  in  the  charter 
permitting  a  special  tax  for  park  purposes. 

ION. 

Kezar  stadium  is  not  part  of  Golden  Gate  ark,  but  is 
a  public  place,  a  reoreation  center,  of  the  City  anft  County  ol 
Francisco,  which  by  virtue  of  the  provisions  of  ection  10,  .rticle 
XIV -A  of  the  charter,  has  been  placed  under  the  exclusive  control 
and  management  of  the  ?ark  Commissioners. 

The  money  outlined  in  .Section  11  of  Tticle  XIV,  to  be 
provided  by  the  Supervisors  is  limited  to  the  purposes  of  the 

ntenanee,  preservation  and  improvement  of  the  parks,  squares, 
avenues  and  grounds,  specifically  indicated  in  Section  1  of  said 
.rticle.   Insofar  as  Kezar  Stadium  does  not  fall  within  such 
enumeration,  it  is  not  a  recipient  of  benefit  under  the  orovision 
for  the  collection  of  the  special  tax. 

Being  a  public  place,  ezar  Stadium  is  to  be  furnished 
lights  as  is  provided  in  section  9,  Chapter  I,  Article  VI,  namely, 
under  the  charge,  superintendence  and  control  of  the  Board  of  -ublie 
Sorks,  as  such  jurisdiction  is  indicated  by  ordinanoe  adopted  by  the 
Board  of  Supervisors. 

You  are  therefore  advised  that  the  lights  for  parking 
apace  at  Kezar  Stadium  are  not  to  be  installed  at  the  expense  of 


\SV 


'3    .*?. 


UI        !? 


:a«M»IJ  . . 


Kf  si 


-l-r.    •'  V       '*  , 


•l  -v 


•xt» 


•  ■  ■  .:.-.  ■ 


■ 

. 


lO    8110 


::■$■  bet  in 


: 


t  .-  -■ 


oil 


- 

JieMvonq 
..  «oa.Bae;fv; 
■i'i  Jinxs  e«ra<rsr.e 
. 
ms  8  /Jaw; 

?lvtO«. 


tBOL 


te 


i  ©<f  osr  *cn  »tta  ta  eosgt 


2. 


the  ark  Fund,  but  Is  a  proper  charge  against  the  "Lighting 
Streets"  F^nd. 


Respectfully, 


Board  of  Supervisors, 
lighting  Committee. 


(8 


CITY  AOTORH'jnf, 
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April   5,1929, 


GU3JX    :  ity  of  Refund  to   sehultz 

Construction  Company  of  fee*  paid 
for  1 ermite  to  Construct  Buildings 
and  use  side-walks  and   streets, 
:ere  construction  of  building 
is  not  undertaken. 


Gentl  Tien: 

Your  request  for  an  opinion  as  to  legality  of  refunding 
to  Sehultz  Construction  Co.   the  sum  of  Five  hundred  .lit  Dollars, 

fees  paid  to  Board  of  Public  v.orke,   is  before  lae.     I  note   that  the 
above   sura  is  made  up  of  One  Hundred  and  uisht  Dollars,   representing 
cost  fo     a  building  permit,   find  One    uindred  Do  lars,  paid  for  a  permit 
to  use   th<    sidewalks  and   streets  during  construction  of   the  building. 
You  further  indioate  the     act   that   the  construction  of    tho  bui.ding 
for  and  about  which  the  said  permits  were  issued,  was  never  under taken, 

0  ONION. 

The  Ordinance  conoernins  the  issuance  of  the  above 
described  permits  is  the  Building  Law  of  this  City  and  County,  and 
numbered  1008  (New  .  eries),  .sciion  twelve  thereof  refers  to 
buildinc  permit,  and  ection  14,,  covers  the  sidewalk  use       . 
Fat   the  purpose,  of  this  opinion  I  shall  treat  eaci.  permit  separately. 

The  language  of  ection  1&  is: 

"The  applicant  or  applicants  for  such  building 
permit  shall  pay  the  Board  oi  ks 

for  expenses  of  inspection  and  examination 
of  tho  building  and  plans  aa4  specifications 
the  sum  of  two  dollars  { $8)  if  the  estimated 
oost  of  said  buiidia, .,   x-ucturo,  alteration 
or  improvement  should  be  five  hundred  dollars 
($500)  or  less; 

the*  follows  a  graduated  scale  of  fees  dependent  upon  estimated 
cost  of  the  proposed  building. 
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The  ^chultz  Construction  Go.  in  applying  for  the  permit, 
issued  under  -action  14-§-,  were  voluntarily  becoming  a  licensee  of 
the  City  and  bounty,  and  money  paid  freely  and  without  duress  for 
such  a  permit  cannot  be  refunded,  aven  though  the  business  profession 
privilege  or  right  permitted  by  a  license  is  never  pursued  under  the 
terms  of  the  permit,  when  such  license  tax  is  paid  voluntarily,  the 
tax  so  paid  cannot  be  refunded. 

There  is  no  question  as  to  the  voluntary  nature  of  the 
payment  of  "the  fee  f°r  *n©  purpose  of  using  the  sidewalks  and  streets 
about  the  proposed  builtiing.  A  oerson  is  not  required  under  the 
provisions  of  Lection  14-fe-,  to  procure  a  permit  for  the  above  purposes 
until  he  actually  starts  upon  suoh  work.  The  fact  that  the  permittee 
paid  for  and  received  the  permit  before  the  plans  fere  inspected, 
examined  and  accepted,  is  incontrovertibly  indicative  of  the  license 
fee. 

Therefore,  you  are  advised  that  as  to  the  fee  for  inspection 
and  examination  a  refund  may  be  made  of  any  remainder  after  the 
payment  of  the  reasonable  velue  of  such  services,  but  as  to  the  fee 
for  permission  to  use  the  sidewalks  and  streets  it  cannot  be  returned 
to  petitioner. 

Respectfully, 


City  attorney. 


8 


eel  e 


- 


. 


. 


J  9 


6 


89, 


SUBJECT:  Reinstatement  after  Retirement 
Because  of  hysioal  Disability. 


Gentlemen: 

I  am  in  re  eipt 
on  the  followi  '8 st ions: 


of  your  request  for  an  opinion 


"1.     Can  an   individual  who  bar  tired 

for  disability  before  age   62  under  the 
Retirement   -ysteia  be  reinstated  legally 
froa  such  retirement  to  active  duty  after 
he  has  attained  the  age  of  sixty-two  years? 

2.  If  the  answer  to  the  foregoing  cuestion  is 
yes,   has   the  Board  of  Administration  any 
discretion  in  the  matter,   that  is,  has  the 
Board  the   right,   as  a  ratter  of  policy,    to 
refuse  reinstatement  regardless  of  the  physi- 
cal and  mental  condition  of  the   individual 
involved,  or  is  it  obligatory  that  f  e 
Board  of  Administration  subject  the  indi- 
vidual to  an  examination  by  its  physician, 
the  question  of  his  reinstatement   then  being 
decided  in  tho  light  of   the  examination 
results,   and  reinstatement  being  necessary 

if  it   is  s.own  that  the  individual  concerned 
has  recovered  froa  the  disability  for  which 
he  was  retired  and  is  otherwise  capable  of 
performing  the  duties  to  which  he  asks 
reinstateiaent'; 

3.  If  each  of  the  foregoing  questions  is 
answered  in  the  affirmative,   could  Ordinance 
No. 5581  (Hew  beries)   be  legall       .ended  to 
provide  that  no  individual  retired  for  dis- 
ability could  be  reinstated  after  attainir 
the  age  of   sixty-two  years?   " 

:ni on. 

A  careful  reading  of  article  XVTI  of  the  Charter  dealing  with 
the  retirement  of  aged  and  disabled  officers  and  employees  of  the 
City  and  ounty  of        Cisco  disc  oses  beyond  question  that  it 
was  drawn  for  tlie  benefit  of  City  and  County  officers  and  employees, 
and  that  any  questions  antipathetic  to  the  rights  of  said  officers 
or  employees  should  be  closely  scrutinized. 
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i-1  17,   1929. 


SiWiiCT:     Appropriation  frori     old  Depredation 
*'and"   to  purchase  equipment  for 
itension  of  i'unicipal     ; ilway  Bus 
cviee. 


: 


At  the  last  meeting  of  your  Committee  held  on  pril 
3rd,  you  asked  as  to  whether  or  not  the  Moard  of  u  ervisors  might 
appropriate  from  the  "Old  Depreciation  ^\ind"  of  the  ?>uniclpal 
Railway  an  amount  of  money  necessary  to  purchase  eouipraent  for  a 
certain  new  bus  line  to  he  operated  in  conjunction  with  the 
unioipal  Hallway. 

IBIQg. 

The  fund  known  as  the  "Id  Depreciation  Fund"  was  created 
by  rdinanee  So.  9109,  N«w  eries,  adopted  by  the  Board  of      visors 
on  hebruary  8th,  1915.  BUs  ordinance  provided  for  the  setting  aside 
of  eighteen  per  cent  of  the  gross  passenger  revenues  from  the 
uziiolpa    iway  for  the  purpose  of  providing  a  fund  to  meet  all 
charges  and  expenses  that  may  L.rise  on  account  of  replacements,  re- 
construction and  depredation  of  and  to  the  .unicipal  ailway,  .nd  to 
pay  the  bonded  indebtedness  incurred  in  the  construction  thereof". 
This  ordinanc3  remained  in  effect  until  pril  &0,  1926,  v.hen  it  was 
repealed  by  the  passage  of  the  present  depreciation  ordinance. 

In  the  case  of  SDH  vs.  aoYhh,  decided  by  the  upreas 
Oourt  on  hay  7,  1928,  .aid  which  case  involved  tho  right  of  the  o,  rd 
of  supervisors  to  appropriate  r,\onoy  from  the  old  depreciation  fund 

r  the  construction  of  the  Judah  treet  intension,  the  oourt 
sustained  the  right  of  the  hoard  to  make  the  n  mropriation,  r  rovided 
due  provision  had  been  made  for  (a)  operating  expenses,  (b;  repairs 
and  reconstruction,  (o)  interest  and  Binking  fund.    You  i  re  there- 
fore advised  that  if  there  is  sufficient  moneys  in  the  new  deprecia- 
tion fund  to  care  for  these  expenses  in  the  order  indicated,  or  if 
rdinanee  70b'j  ;  ow  .eries  providing  for  this  fund  makes  ample  pro- 
vision for  these  expenses,  you  may  make  an  to  mropriation  from  the 
old  depreciation  fond  for  tho  purchase  of  equipment  for  the  desired 
bus  line. 

ioerely, 

ublic  tilities  Committee 
of  hoard  of     rvisors.  CITY        Y. 
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April  17,   1929. 


UBJ3CT:     Method  of  setting  out    mounts  in 

olication  of     elinquent  Tax     ist. 


Dear  Sir: 

HEvJIBM* 


"In  view  of  a  recent  decision  of  the  ^upreae 
Court,   decided  Tx.rch  30,   1929  and  contained  in 
California  decisions,   Vol.   77,  Ho.   4071,   page  485, 
will  it  be  necessary  for  me  in  the  publication  of 
the   Delinquent  List  to   state  separately  the  amountB 
for  the  several  lots  for  taxes,  penalties  and  costs. 

In  other  words,  where  there  are  several  lots 
assessed  together,   each  with  a  separate  valuation, 
but  the  total  amount  of  the  valuation  of  the  lots 
consolidated  under  one  item  and  one    tax,  will  I  be 
obliged  to  separate  each  lot  and  advertise  the  total 
amount  of  taxes,  penalties  and  costs  of  each  lot 
separately. M 


OPISIOE. 


An  examination  of  the  case  of  G0TTST3HJ  vs.     Y, 
77  Cal.  DW«  485,  discloses  that  the  opinion  of  the  court  with 
reference  to  your  question  was  based  upon  the  provisions  of  section 
3764  of  the  Political  Code  in  force  at  the  time  the  delinquent  list 
was  published,  apparently,  the  sale  was  made  under  ection  3764  of 
the  olitioal  Code  as  tended  in  1913  (Statutes  1913,  page  556). 
In  1921  Section  3764  olitioal  Code^was  again  amended  (Statutes 
1921,  page  107),  and  the  section  is^Jn  effect  as  it  then  read. 

vidently,  by  the  1921  amendment,  this  section  was  changed  so  th 
it  is  no  longer  necessary  to  state  separately  the  cjaounts  of  taxes, 
penalties  and  costs  for  each  lot.  However,  there  may  be  some 
question  about  this,  as  it  is  certainly  more  convenient  and  better 
practice  to  state  separately  the  amounts  for  eaoh  individual  lot, 
and  while  I  am  of  the  opinion  that  it  is  not  vital,  in  view  of  the 
amendment  of  1921,  it  would  perhaps  be  better  for  you  to  state 
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separately  the  amounts  for  each  parcel  rather  than  to  lump  a 
number  of  amounts  together  into  one  gross  sum  for  all  lots 
assessed  to  one  person* 

a,  of  course,  appreciate  that  in  order  that  a 
Yalid  tax  title  may  be  given,  it  is  vital  that  all  notices  must 
be  given  in  the  manner  and  form  prescribed  by  statute,  and  t 
if  there  is  any  defect  t  all  going  to  the  root  of  a  tax  title, 
the  tax  sale  is  invalid. 

CAMPBELL  VS.  CAHTY, 

12  Ci.l.  Iff,   ec.  -67.   . 


.cerely  yours, 


CITY  AMOKS      . 


Tax  Collector. 
(2) 
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SUBJECT:      Taxation  of  debenture  Bonds. 

Bear  sir; 

RgC;!LiSg. 

"Your  opinion  as  to  the  taxability  of  the  described 
5-jJr  convertible  gold  debenture  bonds  is  requested. 

direct  obligation  of  the  company.  Convertible  into 
eornmon  stock  at  any  time  during  the  life  of  debenture  or  if 
called  for  redemption  up  to  10  days  prior  to  the  date  of  such 
redemption  on  the  basis  of  par  for  Debentures  and  as  follows 
for  stock:   $40.  per  share,  if  converted  on  or  before  ot.  1, 
1932;  $46.  per  share  after  Oct.  1,  1932  and  on  or  before 
Oct.  1.  1937;  450,  per  share  after  ct.  1,  1937. 

The  corporation  covenants  not  to  sell,  pledge, 
mortgage  or  hypothecate  any  of  the  stock  of  subsidiaries 
owned  or  acquired  by  it  while  any  debentures  are  outstanding; 
not  to  create  or  authorize  any  bonds,  notes  or  other  obligations, 
or  guarantee  the  obligations  of  any  corporation  maturing  more 
than  one  year  after  their  date  of  issue  which  will  have  priority 
to  or  ranic  equal  with  these  debentures  except  that  the  corpora- 
tion may  guarantee  the  bonds  of  its  real  estate  company  sub- 
sidiaries; not  to  permit  its  subsidiary  operating  companies  to 
incur  indebtedness  maturing  more  than  one  year  after  date  of 
issue  while  any  of  these  debentures  m  outstanding  but  the  two 
real  estate  companies  shall  have  the  power  to  mortgage  their 
properties  under  restrictions  set  forth  in  the  indenture.   (The 
proceeds  from  such  bonds  can  only  be  used  to  pay  off  encumbrances 
on  such  properties  and  for  building  construction  costs);  not  to 
increase  the  present  rate  of  dividends  on  its  common  stock, 
while  these  debentures  are  outstanding,  if  such  increase  would 
reduce  the  earned  surplus  of  the  corporation  as  shown  by  its 
consolidated  statement,  below  $1,500,000.   roper  provision  hae 
been  made  in  the  Trust  Indenture  protecting  the  right  of  con- 
version in  the  event  of  the  issue  of  additional  common  stock." 

GPIBIOH. 


A  debenture  is  an  instrument  importing  an  obligation 


H^ 


. 


nliW  ■  ir.fll  ■!  ■■      l 

i  id 

, 


••/...   ...-.-.5  . '■    rXJ     l««r;  ;;:■..    :■,:-'■    tl     :•     Wtl^r-o      1C    D«XW« 

o 

■ 


■  i 


t.a$lI<fo  as  aaiteoqxrJ:  *ccerci.i;t«mi  a*  eJt  ©x£/*xn>d».&  A 


2. 


to  pay. 

17  C.   J.   1369. 

debenture  Is  little  more  than  a  promissory  note. 

Section  3627A     of  the  Political  Gode,  as  amended  in 
1929,   provides  for  the  taxation  of  debentures.  re  is 

therefore,   apparently  no  reason  why  the  debenture  bonds  in 
question  here  should  not  be  taxed  at  the  rate  provided  for  in 
Section  3627k  of  the     olitical  Code. 


pectfully  yours, 


CITY  ATTORF      . 


tLsscaaor. 


(3) 
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-.pr.  19th,  1929. 


CT:  Classification  of  u:..->loymentE 
to  otandarize  Si  laries. 


Dear  Sirs: 

You  have  directed  my  attention  to  the  following 
language  contained  in  . eotion  14,  Chapter  II  of  article  II  of 
the  Charter,  to  wit:   "Provided,  however,  that  such  classifica- 
tion and  grading  shall  not  operate  to  adversely  affect  the 
Civil  service  classification  of  any  person  holding  a  position 
at  the  tiro©  of  the  adoption  of  this  amendment.    You  ask  wh: X 
effect  this  language  has  upon  the  right  of  the  3oard  of  Super- 
visor! to  adopt  a  classification  which  will  affect  those  holding 
positions  wt  the  date  of  the  adoption  of.  the  amendment. 

OPIHIOM. 

She  purpose  of  Section  14  above  mentioned,  which  was 
adopted  by  the  people  on  1  overabor  4th,  1924,  was  to  enable  the 
Board  of  Supervisors  upon  the  recommendation  of  the  Givil  Service 
wo-iiaiseion  to  classify  all  employments  under  the  city  government 
(with  oertain  exceptions),  and  thereafter  to  standardize  the 
salaries  of  the  occupants  of  those  positions  to  tho  end  that  like 
compensation  would  be  paid  for  like  services.  All  employments, 
except  those  excluded,  are  to  be  classified,  and  the  compensation 
which  is  to  be  fixed  for  those  employments  is  for  those  who  will 
hereafter  come  into  the  city  service,  as  well  as  for  those  who  are 
therein  at  the  present  time,  with  the  proviso  that  the  compensation 
of  no  employee  can  be  reduced  below  that  which  he  was  receiving  on 
September  1st,  1924,  In  other  words,  the  standardization  is  to  be 
made  for  the  future  as  well  as  for  the  present.  This  being  the 
case,  it  is  only  natural  that  it  was  the  intention  of  the  framers 
of  the  amendment  that  there  were  to  be  changes  in  the  classification 
which  existed  at  the  date  of  its  adoption.   hat  tLose  in  the 
employ  of  the  city  at  that  particular  time  should  not  suffer  by  any 
change  in  the  classification,  two  safeguards  were  thrown  sjound 
them;  the  first,  that  the  classification  end  grading  by  the  )oard 
should  not  adversely  affect  'the  Civil  ervice  classification  or 
duties  of  any  person  holding  a  position  at  the  date  of  the  adoption 
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of  the  amendment " ,  and  second,  that  the  salary  of  an  incumbent 
of  any  position  should  not  be  reduced  below  that  in  effect  on 
September  1st,  1924. 

Therefore,  in  :ny  opinion,  while  the  oard  of 
Supervisors  upon  the  recommendation  of  the  Civil  Service  Commission 
has  the  right  to  make  such  classification  of  employments  as  it 
deems  proper,  when  it  comes  to  fit  the  various  employees,  who  were 
in  the  city  service  on  the  date  of  the  adoption  of  the  amendment, 
into  the  classification  so  made,  the  classification  of  the  employee 
cannot  be  reduced,  nor  can  his  or  her  compensation  be  reduced  below 
the  amount  received  on   September  1st,  1924.  For  example  -  If  in 
your  classification  you  should  find  that  one  holding  the  rank  and 
classification  of  a  general  clerk,  would  be  found  performing  duties 
which  the  Board  might  classify  in  a  grade  lower  than  general  clerk, 
that  employee  has  the  right  to  continue  to  hold  the  rank  of  general 
clerk  und  to  perform  the  duties  of  the  lower  class,  until  such  time 
as  he  or  she  may  be  promoted  to  a  higher  class  uocording  to  the 
intendment  of  the  amendment.  This  will  not  prevent  those  who  may 
have  come  into  the  service  of  the  city  subsequent  to  the  date  of 
the  adoption  of  the  ;-unendment,  for  the  purpose  of  performing  work  in 
the  lower  classification,  being  placed  in  the  proper  classification 
by  the  Board,  and  the  only  result  will  be  that  until  the  old 
employees  are  promoted,  or  part  themselves  from  the  city  serviee, 
there  may  be  those  holding  a  higher  classification  performing 
service  in  a  classification  below  their  rank,  whioh  in  my  opinion 
is  not  a  legal  objection  to  the  adoption  of  a  complete  scheme 
classifying  all  employments.  You  are  advised  accordingly. 


Sincerely, 


CITY 


Civil  ervice  Committee  of  the 
rd  of  Supervisors. 
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ril  19,   1929. 

SUBJECT:   Telephone  Exchange  Coat. 

Gentlemen: 

Your  oomnianication  of  the  1st  instant,   containing 
the   query  as  to  the  necessity  of  including  in  your  budget 
the   operating  cost  of  the  telephone  exchange  in  the  City 
Hall,  was  duly  received.       By  "operating  cost"  I  understand 
you  mean  provision  for  the  "salaries"   of  the  telephone 
operators. 

:.-  L  -:3p 

The  sections  of  the  Charter  that  would  seem  to 
confer  the  Jurisdiction  in  you  over  the  telephone  operators, 
are  as  follows:     Article  VI,   Chapter  I,   section  9,  which 
reads  as  follows: 

Sec.   9.     "The  Board  of  Fob  lie  Y.orks  3hall  have 
charge,   superintendence  aad  control,  under  such 
ordinances  as  pay  from  time   to  time  be*~ado^ted  "by 
the  Supervisors:* 

Sub-Sec . 4.     "Of  the  cleaning  of  all  the  public 
buildings  of  the   City  and  County  and  of   the  appoint- 
ment of  such  Janitors  and  employees  as  are  needed 
for  such  purpose;" 

Sub -Sec. 6.   "   *  *  *  and  the  repair  and  maintenance 
of  any  and  all  buildings  and  structures  owned  by  the 
City  and  County  j" . 

Former  City  Attorney  Percy  V.  Ixmg,   on  January  8, 
1916,    (Opinions  City  Attorney  1912-1916,   p. 883  at  p. 886)  had 
a  somewhat  similar  question,    in  principle  at  least,   as  is 
presented  by  your  request  for  opinion.       The  facts  in  that 
case  were  that  the  Board  of  Public   Works  had  included  a  salary 
warrant  for  the  Manager  of  the   Civic     Auditorium.     At  page  886 
of  the  opinion,   after  considering  the  many  functions  of  the 
Board     of  Public  Dorics  as  prescribed  by  the  Charter,  and  dis- 
tinguishing the   jurisdiction  the  Board  has  over  public  utilities 
as  compared  with  public  buildings,   the  following  language   is 
used: 

»t  *  *  *  then  the  power  of  the  Board  of  Public  Works 
is  limited  merely  to  the  appointment  of  such  janitors 
and  employees  as  are  necessary  to  clean,  repair  and 
maintain  the  building." 
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On  March  13,   1916,   Ordinance  Ho.   3658   (New  Series), 
was  passed  by  the  Board  of  Supervisors.     This  ordinance  re- 
lates to  the  regulation  of  telephone  service  in  the  City  Hall. 
Seetlon  2  of  the  ordinance  provides: 

"The  operators,   switchboards,  telephones 
and  apparatus  connected  therewith,  required 
to  provide  efficient  telephone  service,   shall 
be  under  the  control  of  theBoard  of   Super- 
visors and    supervision  of  the  Pacific   Telephone 
it  Telegraph  Gompafly." 

"Section  3.       The  employes  in  the  switchboard 
room,    to  consist  of  as  many  operators  as  the 
Board  of  Supervisors  shall  determine   to  be 
necessary  *  *  *« 

It  is  ray  conclusion  that  the  language  used  in  sub- 
divisions 4  and  6  of  Sec.  9,   Article  VI,    Chapter  I  of  the 
Charter,  Bay  not.    in  view  of  former  City  Attorney  Long's 
opinion  and  Ordinance  Ho.  3658  (Mew  Series),   be  construed 
to  confer  any  Jurisdiction  or  oontrol  over  the  telephone 
operators  by  your  Board,   as  the  appointment  and  regulation 
of  the  operators  have  been  reserved  to  the  Board  of  Super- 
visors.      This  bein#  the  case,   as  the  Supervisors  employ  the 
telephone  operators,    it  is  not  neoes-ary  for  you  to  include 
telephone  operators'   salaries  in  your  budget. 

Yours  truly, 


CITY  ATTOKHBY. 


Board  of  Public   Works. 
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/  Hall 
Jan  Frs/iciuco,   California. 


Oentl 


Your  communication  duted  the  £4th  ultimo,  asking 
if  you  had  the  right  to  refuse  to  accept  the  national  Mill 
&  Lumber  Company  o:  and  as  a  uub -contractor  for  the  mill- 

work  of  the  Marina    Uenentary  school,  was  duly  received. 

The  facts  upon  which  you  have  directed  the  foregoing 
iuery  may  be  stated  by  saying  that  heretofore  <avae& 

and  entered  into  a  contract  for  the  erection  of  the  Marina 
Elementary  Sehool,   and  since  the  contract  ha     bean  entered  into, 
the  contractor  has  filed  with  you  ■  list  at  his  sub-c  on  tractors* 

tl    t  list  appears  tlie  name  of  the  Mational  Mill  &  Jjumber 
Company,   a  concern  having  its  principal  place  of  bus  incus  in 
Oakland,   as  the  sub -contractor  who  is  to  do  the  millwork    >ro- 
vided  for  under  the  terms  of  the  oontraot. 

As  I  have  been  informed  verbally,  you  desire  to  reject 
this  sub-oontr actor  because    of  the  fast  that  itc  principal  place 
of  business  is  out  lide  the  confines  of  v>an  Francisco  County,   and 
for  the  purpose  of  affording  looal  industries  benefits  to  be  derived 
under  the  contract. 

In  referring  to  contracts  to  be  performed  at  the  ex- 
pense of  the  City,    article  II,   Chapter  III  of  the  Charter,   among 
other  things,  provides: 

"  that  preference  in  the  performance  of 

labor  under  such  contract  or  other  arrangement 
shall  be  given  to  persons  who  shall  have  actually 
resided  in  the  City  and  County  and  shall  have  so 
resided  for  the  period  of  oar  next  preceding 

the  data  of  their  engagement  to  perform  labor 
thereunder." 

It  may  be  conceded  that  under  the  oontraot  awarded  by 
you  that  labor  is   to  be  performed  in  the  preparation  of  the  mill- 
work,   and  later  this  section  of  the   Charter  above  quoted  makes 
a  preference  apply  to  any  work  done  for  the  City  and  County. 

In  the  Heoolution  of  Award  No.  104738,  you  have  used 
the   language,    in  substance,   that  the   contract  is  entered  into 
subject  to  section  1,   Chapter  III,   Article   II  of  the  Charter,   and 
have  specifically  quoted  sub-section  S  of  Section  1  of  the  Article 
referred  to,   and  preoeding  the  quotation  you  have  referred  to  the 
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section  relating  to  minimum  wages  to  be  paid   in  the  execution 
of  ouch  contract,   sub-contract  or  sub -partner  ship,  etion  1 

of   the   Chapter  and  Article  of  the   Charter  under  consideration, 
preceding  tne  words  quoted  by  you  in  resolution  of  Award  above 
referred  to,   in  speaking  of  work  to  be  performed  at  the  expense  of 
the   City  and  County,   states: 

nd  whetiier  such  work  be  done  directly 
by  or  under  such  o  on  tract  duly  awarded,   or  in- 
directly by  or  under  subcontract,    subpar tne r ship, 
M^t  provide:" 

and  thereafter  follows  the  provision  oited  as  to  preference. 

It,  therefore,   appears  to  me   that  the  original  contractor 
had  notice  that  any  sub -con  tractor  might  be  rejected  by  you  if 
that   aub -con  tractor' a  place  of  business  were  elsewhere  than 
San  Francisco.       That  bex         m  case,    I  believe  the  contractor 
at  his  peril,   based  his  figures  on  a  aillworks  outside  of  oan 
Francisco,   and  that  you  Day  exercise  the  discretion  granted  you 
under  the   Charter  to  aooept  a  sub-contractor  who  actually  resides 
in  the  City,   or  whose  principal  place  of  business  shall  be  within 
the   City  and   County  limits,    in  lieu  of  one  who  resides  or  whose 
place  of  business  is  elsewhere. 

I  respectfully  suggest  to  you  that  hereafter  when  bids 
are  sought  for  public  work  that  you  clearly  state  in  your  call 
for  bids  that  you  will  reject  all  oontnetors  or  tub-contractors 
who  do  not  have  their  principal  place  of  business  in  San  Francisco. 

As  I  stated  before,    there  are  no  decisions  in  existence 
that  I  have  been  able  to  find  that  construe  the  language  in  the 
Charter  herein  considered,  but  if  you  desire  to  exercise  your 
discretionary  powers  to  reject  all  but  local  bidders,   and  endeavor 
to  rightfully  keep  in  San  "rancieco  business  that  originates  h«re 
and  is  paid  for  out  of  tax  money  paid  by  iian  Francisco  people, 
you  may  do  so,   and   I  will  use  my  best  endeavors  to  sustain  your 
action  before  the   Courts. 

-.ra  respectfully, 
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y  7,1929, 


•WJECT:       Construct  ion  of  ^tore  in 

I  eoond  Residential  District. 


Gent lemon: 

I  am  in  receipt  of  your  request  for  an 
opinion  as  follows : 


n  a  store  in  e  second 

residential  district  be  altered 
into  a  subsequently 

changed  back  to  a  store V 


OP  J. 

It  appears  from  the   facts  in  thi  ;er 

that  a  store  was  feting   operated  at   the   time  of    the 
passage  of  the  Looel   Zoning  Ordinanoe   (Ordinance  Ko. 
5464, lew     aries).       .  ubsequently  tho   front  of  the 
building  was  altered  to  resemble  a  garage.     The 
building  is  now  being  changed  bo  that  it  will  again 
have  the  appearance  of  a  store. 

In  view  of  the  language  used  in  the  ordinance 
it  is  pinion  that   if  to  building  were  used  as  a 

store  continuously  during  the   entire  period  beginnii 
with  the  passage  of  said  ordinance  to  oat    ,       iteration 
thereof  should  be  allowed,  but  if,   when  1  as 

fir;  cered,    lis  use  as  a  store  od,    the  reconstruction 

thereof  into   a  store  should  not  bo  pen  uestion 

of  whether  the  premises  were   uaad  as  a  store   is  entirely  one 
of  fact  to  be  determined  by  the   board  of   .ublic  tifcrks. 
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May   14,    M 
Recorie 

SUBJECT?    Liability   of   Department  of  elections 
for  repairs  to  rented  track. 

Gentlemen: 

I  am  in  receipt  of  your  request  as  to  the  liability 
f  the  at  of  Elections  to  pay  a  claim  for   repairs  to 

owned  by  I'elix  Gross,    vihieh  truck  v/as  hired  by  your 
de        I     nt,    and  operat  an  employee  of  your  departme 

You  further  sttte   that  you  believe   that  the  operator  e    truck 

neglir  ent. 

CiYil   Code,    see.   1929  provides:    "The  hirer  of  a 
thing  must  reps  ir  all  deteriorations  or   injuries  occasioned 
by  his  want  of  ordinary  care." 

In  this   instance  you  entered   into  anc  ot 
i.th  Y.v.   Gross  for  the  rental  of    a   true              you  are  bound  to   re- 
deliver the   track  in  .            d   condition,  -     .1  use  e:ce  ,    as 
tat  in  \shich  you  received  it. 

It  has  lone  been  established  that  a  Mn^c.^i  corporation 
is   bound  by  a  valid  contract  in  the   same  manner  as  any  private 
corporation  or  person. 

In  a  recent   California  case   in  which  an  action  waB  brought 
against  a  municipal  corporation  for   the   rental  of  a  truck  and 
damages  for  the  negligent  use  and   operation  thereof,    it  > trongly 

indioated  by  the  court  thai  the  Municipal  corporation  would     *, 
liable   for  repairs  to  t  reason  of   the  negligent  use  of 

said    truck  ie  municipal  corporation  or   its  employees. 

vs.    :  ISTOGA,    74  378. 

i  reply  to  your  query  as  to  the  liability  of  the  Depart- 
ment of  Elections  for  personal  injuries  re  ie  negligence 

of   any  employee  of  the  de    artrnent,    I  beg  leave   to  advise  you  that 
lor  the  present  condition  of  law  the  departnei  ,oA  not  be   liable, 

sonal   Injury  being  an  action  in  tort,  i  corporation 

its  subdivisions   is  not  liable  therefor  wi.  oting   in  a  govern- 
mental OJfcfiftCi'cy  • 

Sincerely, 


CITY  ATTOh 
t   of  Elections 
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SUBJECT:  Recorder  must  attend  with  records  as  witness  in 
trial  conducted  outside  of  county  of  residence. 

May  16,  1939. 

Dear  Sir: 

I  hare  for  an  opinion  your  communication  of  the  8th  instant. 
Tou  are  desirous  of  learning  whether  it  is  incumbent  upon  you  to  take 
out  of  the  jurisdiction  of  this  city  and  county  the  official  records 
in  conformance  to  a  subpeona  duces  tecum  issued  by  a  court  of  a 
foreign  county. 

OPINION 


In  a  civil  action, you  are  required  to  attend  outside  the 
county  of  your  residenoe  to  the  extent  of  not  more  than  fifty  miles 
distance  from  the  place  of  your  residence,  as  provided  in  Section 
1989,  Code  of  Civil  Procedure.  Where  it  is  a  criminal  matter,  you 
must  attend  at  any  county  of  the  state,  when  the  judge  of  the  court 
in  which  the  offense  is  triable,  or  a  justice  of  the  supreme  court, 
or  a  judge  of  a  superior  court,  upon  an  affidavit  of  the  district 
attorney  or  prosecutor,  or  of  the  defendant,  or  his  counsel,  stating 
that  he  believe  the  evidence  of  the  witness  is  material,  and  his 
attendance  at  the  examination  or  trial  necessary,  shall  indorse  on 
the  subpeona  an  order  for  the  attendance  of  the  witness,  as  indicated 
in  section  1530,  Penal  Code. 

The  fact  that  your  employees  or  citizens  of  the  city  and 
county,  during  the  absence  of  the  records  from  your  offioe,  will  be 
deprived  of  the  use,  and  of  the  right  to  inspect  them  and  thereby  be 
inconvenienced  is  no  exouse  from  absolute  obeyance  to  the  subpeena. 

(S.  DICKINSON  V.  W.  S.  KINGSBURY,  8  CAL.  APP.  179.) 

I  would  suggest  that  when  a  subpoena  for  attendance  at  a 
foreign  county  is  received  by  you,  that  you  communicate  with  the 
judge  issuing  same,  requesting  permission  to  execute  a  certified  copy 
of  the  desired  record,  and  it,  under  the  provisions  of  section  1951, 
Code  of  Civil  Procedure,  be  accepted  as  the  original  record,  instead 
of  your  personal  attendance  with  the  original  record. 

Respectfully, 

City  Attorney 
The  Recorder 
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May  21st,  1989. 


SUBJECT:  Garage  Ordinance. 


Dear  Sirs: 

In  a  reoent  communication  you  called  my  attention 
to  proposed  garage  ordinance  regulating  the  building  and  oonduct 
of  garages,  und  specifically  you  asked  whether  it  would  be  legal 
for  the  City  and  County  of  "an  Franoieoo  to  insert  a  provision 
in  said  ordinanoe  which  has  been  deleted  from  a  recent  statute 
upon  the  subject  of  garages  passed  by  the  legislature  and 
recently  signed  by  the  Governor  of  thi;    te. 

o?iffioi;. 

article  II,  Section  11,  of  the  Constitution  of  the 
State  of  California  provides: 

"Any  county,  city,  town  or  township,  may  make 
and  enforce  within  its  limits,  all  such  local 
police,  sanitary,  and  other  regulations  as  are  not 
in  conflict  with  general  laws." 

In  response  to  the  above,  and  in  p  irsuanoe  thereof,  the 
Charter  of  the  City  and  County  of  ,r,n  Francisco,  in  .rticle  II, 
Chapter  It,  Section  1,  Subdivision  44,  provides  that  the  3oard  of 
Supervisors  shall  have  power: 

"To  make  and  enforce  all  laws  and  regulations 
in  respect  to  municipal  affairs,  subject  only  to  the 
restrictions  and  limitations  provided  in  this  charter." 

It  is  further  provided  in  the  Constitution  of  the  tate 
of  California,  in  Section  8  of  Article  XI: 

"It  shall  be  competent  in  any  charter  framed 
under  the  authority  of  this  section  to  provide  t 
the  municipality  governed  thereunder  may  make  and 
enforee  all  laws  and  regulations  in  respect  to 
municipal  affairs,  subject  only  to  the  restrictions 
and  limitations  provided  in  their  sev-     aarters, 
and  in  respeot  to  other  matters  they  shall  be 
subject  to  general  laws." 


Mi 


tO    6$AnJB« 


,'-..''.. 


' 


. 


■ 

BT9$&&ttL   ri 


s. 


Therefore,  by  virtue  of  the  constitution  end  charter, 
the  Board  of  Supervisors  of  this  city  i  nd  oounty  is  givtn  plenary- 
power  to  legislate  in  all  purely  municipal  matters,  subject  only 
to  suoh  restrictions  as  are  found  in  its  charter. 

CIVIC  C  I.   ILECkiD  C      IOH, 

175  Cal.  441; 

.IL3R0M  VS.  SUMTER, 

186  Cal.  648. 

The  matter  of  regulation  of  t;.e  building  and  ventilation 
of  garages  is  in  my  opinion  well  v/ithin  the  police  power 
authorizes  legislation  for  the  protection  of  the  health,  safety  und 
welfare  of  the  citizens  of  this  city,  and  as  the  city  is  given  the 
power  to  legislate  in  such  matters,  any  regulations  reasonably 
founded  would  be  upheld. 

The  etatute  heretofore  referred  to  as  having  been  passed 
by  the  :;tate  Legislature  and  approved  by  the  Governor,  is  a  general 
law  ana  does  not  pretend  to  fully  cover  the  subject  of  the  erection 
and  maintenance  of  garages,  but  simply  provides  minimum  require- 
ments, and  this  city  and  county  in  my  opinion  is  legally  Justified 
in  placing  additional  restrictions  upon  the  erection  and  conduct  of 
such  garages  when  in  the  opinion  of  the  Board  of  Supervisors  such 
regulations  arid  restrictions  are  necessary. 

In  the  case  o      :  vs.  BELL,  6.     .   ,>p.  520,  wherein 
the  authorities  as  to  conflicts  between  the  city  ordinance  passed 
In  pursuance  to  charter  provision,  and  that  of  state  laws  upon  the 
subjeet,  were  thoroughly  reviewed,  it  was  said: 

"The  powers  of  the  eitles  are  not  derived  from 
the  legislature,  but  from  a  free  holders  charter 
directly  provided  for  by  the  constitution     **« 
The  powers  of  the  city  are  all  embracing,  restricted 
and  limited  by  the  charter  only  and  free  from  inter- 
ference of  the  Ltate  by  general  laws.      result  is 
that  the  city  has  become  independent  of  general  laws 
upon  municipal  affairs.  Upon  such  affairs  a  general 
law  is  of  no  force." 


You  are  advised  that  in  my  opinion  the  erection  and 
maintenance  of  t  s  is  a  matter  of  municipal  concern,  and  that  the 

Botrd  of  jupervisors  has  the  power  to  pass  the  ordinance  submitted  to 
me. 


oerely  yours, 


Fire  Qtm 
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May  28,  1989, 


3U3JSCT:  Removal  and  Preparation  of  Premises 
Preceding  Erection  of  School, 


Gentlemen: 


.>.-,.  ^   x' 


Your  request  for  an  opinion  concerning  an  interpretation  of 
the  language  in  the  first  two  sentences  of  the  following  paragraph 
in  the  specifications  of  the  Roosevelt  Junior  High  School  is  at  hand: 

"Removals  and  Preparation 

■Hie  portable  buildings  now  on  the  site  will  be  re- 
moved by  the  Board  of  Education.  The  existing  two 
story  building  and  the  toilet  buildings  will  be- 
come the  property  of  this  contractor,  who  shall 
remove  same  when  notified  by  the  Board  of  Education, 
after  the  Board  of  Education  has  removed  such  fix- 
tures and  portions  of  suoh  buildings  as  they  may 
desire  to  retain.  All  debris  shall  be  removed  from 
the  site  and  all  concrete  or  masonry  wall  where 
they  extend  above  finished  grades,  or  where  they  in 
any  way  interfere  with  intended  work,  shall  be  re- 
moved by  this  contractor." 

OPINIO® 

An  examination  of  the  foregoing  paragraph  discloses  that  the 
title  thereof  is  "Removals  and  Preparation**.  The  first  sentence  stands 
without  any  qualifications  and  unquestionably  is  intended  to  mean  that 
the  portable  buildings  will  be  removed  by  the  Board  of  Education  immed- 
iately preceding  the  commencement  of  the  construction  of  the  new  school. 
The  construction  of  the  second  sentence  leads  to  the  conclusion  that 
the  Board  of  Education  might  intend  to  use  the  two  story  building  and 
the  toilet  buildings  even  after  the  construction  of  the  new  school  had 
been  commenced. 

At  any  rate, under  the  language  of  the  entire  paragraph,  it 
clearly  appears  that  the  Board  of  Education  has  a  right  to  determine 
the  time  of  notification,  as  indicated  in  the  second  sentence.  It  is 
always  difficult  to  interpret "naked"  sentences  but  when  an  entire 
paragraph  is  read  in  connection  with  the  title  thereof  and  the  fact 
is  taken  into  consideration  that  when  a  contractor  makes  a  bid  for 
construction  he  nust  necessarily  read  the  specifications  and  rely 
thereon,  it  is  necessary  to  construe  the  paragraph  of  the  specifica- 
tions in  such  a  manner  as  to  give  a  reasonable  effect  to  all  of  the 
words  and  sentences  therein. 

The  last  sentence  of  the  paragraph,  when  read  in  connection 
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with  the  entire  paragraph,  seems  to  indicate  that  there  can  he  little 
question  about  the  fact  that  the  contractor  when  making  his  bid  had 
in  mind  that  the  portable  buildings  now  on  the  site  would  be  removed 
by  the  Board  of  Education  immediately.  He  may  ha ye  had  in  mind  also 
that  the  existing  two  story  building  and  the  toilet  buildings  would 
be  rerooved  at  once. 

However,  the  fact  that  the  second  sentence  is  dependent  upon 
notification  by  the  Board  of  Education,  in  my  opinion,  saves  the 
Board  of  Education  the  necessity  of  removing  the  two  story  building 
and  the  toilet  buildings  until  it  is  desired  by  the  Board  of 
Education  that  this  shall  be  done. 

Respectfully, 


CITY  AT&OTEY 
Board  of  Education 
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May  £8,  1929. 
SUBJECT:  Taxation  of  Franchises, 

Dear  Sir: 

REQ.UEST 

" 'UlCSTION   (NUMBER  1)   Remembering  that  every 
corporation  is  now  charged  with  the  duty  of  paying  to  the 
State,  for  the  privilege  of  exercising  its  corporate  fran- 
chises within  the  State,  a  tax  based  upon  its  net  income, 
is  the  Assessor  of  the  City  and  County  of  San  Francisco 
charged  with  the  duty  or  responsibility  of  assessing  the 
value  of  such  franchises? 

".QUESTION   (NUMBER  2)   If  the  Assessor  is  to 
assess  such  franchises  according  to  their  value,  upon 
which  portion  of  the  Assessment  Roll —  i.  e.  Operative 
or  Non-Operative  —  should  such  valuations  be  listed?" 

OPINION 

Section  3650  of  the  Political  Code  provides,  among  other  things, 
that  the  assessor  shall  do  such  things  as  the  State  Board  of  Equalization 
may  require.  For  some  years  past  and  until  April  of  this  year  Section 
SO  of  the  rules  and  regulations  of  the  Board  of  Equalization  provided 
that  the  assessor  must  include  in  the  assessment  role,  under  the  desig- 
nation of  "State  Operative  Property1*,  the  assessed  valuation  of  the 
franchises  of  certain  corporations.  The  Board  of  Equalization  rescinded 
said  rule  in  the  month  of  April  as  aforesaid.  There  appears  to  be  no 
Btatute  or  constitutional  provision  compelling  the  assessor  to  assess 
the  value  of  franchises  and,  undoubtedly,  had  there  been  no  -*uch  rule 
tie  would  not  have  been  compelled  to  assess  the  value  of  such  franchises. 

Section  16,  Article  XIII,  was  added  to  the  constitution  by  vote 
Df  the  people  in  November  1928.  Said  section  provides  that,  notwith- 
standing any  other  provision  of  the  constitution,  all  financial  mercan- 
tile, manufacturing  and  business  corporations  doing  business  in  the 
state, subject  to  be  taxed  pursuant  to  subdivision (d|  of  Section  14  of 
said  article, in  lieu  of  the  tax  thereby  provided  for,  shall  annually  pay 
to  the  state  for  the  privilege  of  exercising  their  corporate  franchises 
sithin  this  state  a  tax  according  to  or  measured  by  their  net  income. 

Subdivision  (d) ,  Section  14,  Article  XIII  of  the  constitution 
provides  that  all  franchises,  other  than  those  expressly  provided  for 
in  said  section,  shall  be  assessed  at  their  actual  cash  value. 

The  constitutional  amendment  of  November  1928  was  without  doubt 
intended  to  eliminate  the  franchise  tax  and  substitute  therefor  a  tax 
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based  upon  net  income. 

Therefore,  it  is  «y  opinion  that  there  is  no  further  reason 
for  the  assessor  to  assess  the  value  of  franchises.  It  necessarily 
follows  that  Question  Number  2   need  not  be  answered. 

Respectfully, 


#2  

cTWUHoWW 
Assessor 
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June  8,1929. 


Laim  of  Gahen  &  ilosenberg, 
Gontractors,  for  martial 
refund      s  aid  for 
Construction  renal t  is 
Allowable. 

Gentlemen: 

Your  note  of  the  fiftfr  instant  requesting  an  opinion 
as  to  fche  validity  of  payment  of  partial  rsfund  of  fees  paid 
by  Gahen  senberg,   contractors,   for  building  permit,  where, 

;er  issuanoe  of  permit,    the  claimants  did  not  undertake  the 
construction  due  to  its  excessive  costs,   is  at  hand. 

I  note  from  tho     at  a  attached  to  the  mentioned 
claim  that   the  full  fee  paid  by  tb  imants  is  Two  Hundr 

and  Twenty -Two  (    222.00)  ,     nd  the  amount  of  demand  for 

refund  is  One  hundred  and     ixty-two  (162.  liars,   the 

difference  of  oixty  (|>60.0  liars  between  the  amou;  id 

as  fees  and  that  claimed  as  refund  is  retained  by  the  at 

of  Public    .orks  as  expense  incurred  in  checki;  proposed     lans 

and  specifications. 

:p». 

Under  date  of  pril  6,1929  J  addressed  to  your  Committee 
an  opinion  concerning  a  claim  for  refund  presented  by  ochultz 
Construction  Go.,  and  in  which  I  advised  you  that  it  was  legal 
for  you  to  ;  u  horize  the  payment  of  a  sum  which  would  remain  after 
a  reasonable  charge  had  been  retained  from  the  original  fee  paid, 
to  cover  costs  of  examination  of  the  plans  and    :if ications, 
in  cases  where  the  proposed  construction  was  not  undertaken. 

3  problem  you  now  present  to  me  i 3  fully  covered 
by  the  referred  to  opinion,  and  is  in  fact,  a  claim  in  conformance 
to  my  advice  outlined  therein. 

I  return  herewith  the  documents  submitted  and  advise 
you  to  pay  the  submitted  olai:  . 

Respect fully, 


b  <a\, 
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June  13th,  1929. 


aUBJa&T:  V&ymmnt   of  Reward  for  the 

^pprehenaion  and  Conviction  of 
Kidnapera  of  Doris  Virginia  .rnith. 


Dear  ira: 

I  have  your  letter  of  June  5th,  enclosing  olaim 
by  C.  C*  idwell  claiming  reward  offered  by  3o&rd  of  .upervisora 
for  the  apprehension  and  conviction  of  the  kidnapers  o     is 
Virginia,  .>uith,  aa&  also  letter  of  Gharles  harp  makin, 
the  sumo  reward* 


It  appears  that  on  &aroh  4th,  1929,  t.       of 
upervisors  finally  passed  a  resolution  offering  »  reward  of 

or  the  apprehension  and  conviction  of  any  person  or 
persons  who  say  have  committed  a  felony,  in  the  kidnaping, 
abduction  or  otherwise  injuring  or  harming  : oris  Virginia  urphy, 
a  minor  chile. 

•Che  offering  e       award  is      rised  by  oub. 
2    .rtiole  II,     ber  II  oi  the  charter,        offer 
made  practically  follows  the  language  of  the  charter.  Subsequent 
to  the  of. raring  of  the  re    .  one  rs.  ..  .  ^rp  was  arre      or 
the  crime,  and  subsecuentlv     led  guilty  to  it     /as  sentenced 
to  a  -tate's  .  rison  for  her  offense,  i   xarther  understand 
up  to  the  time  of  the  apprehension  of  r  ,    ;rp,  no  action 
been  taken  by  the  ioard  of     visors  withdrawing  the  offer  of 
reward. 

Meit  .er  the  cl      esonted  by  Br.   idwell,  nor  the 
claim  presented  by  r,         it  forth  sufficient  facts  upon  which 
you  could  reooaaaend  the  payment  of  the  reward  to  either  party,  but 
as  the  claim  has  been  made  I  believe  that  the  proper  course  for  you 
to  puraue  would  be  to  notify  bo  tit  claimants  that  they  may,  at  such 

•  and  place,  resent  to  your  committee       ots  as  will  be 
sufficient  to     Le  you  to  de    ine  which.       them,  if  either, 
was  responsible  for  the  apprehension  and  conviction  oi   i.'.rs.  ..harp. 

auch  hearing  I  believe  that  it  would  be  proper  to  invite  both 
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the  district  ttornoy  and  the  Ohiei  of  ..  olice  to  give   such 
information  us  they  tutor* $   ^js   to  how  far  in  their  j  inion  either 
of  tho  c  ributed  to  the  a  .victi; 

of  the  cuilty  party.   hould  you  desire  to  .Uold        marine* 
ray  office  will         1st  you  in  arriving  at  i  correct 
conclusion  i         er# 

ring,  I  will  give  you  a  brief 
outline  of  the  law 

e  lew  is  well  settled      an  offer  of  a  rewtrd  la 
only  a  proposal  or  a  conditional  promise  nd  not  a  oonsuaafc ted 
oontract,  bat  that  if  in  reliance  u     le   offer  *1  is 

,ed  «nd  the  servi.         »d  .     -   whic  ,     x-eward  w 
offered  oefore  the  offer  was  revoked,  a  vali.  .ereby 

consummated. 

I  ee   .ilLSOK  VS.  CWMP,  103  Gal«  255. 

refore,  if  the  offer  of  reward  was  not  withdrawn 
it  becomes  incumbent  on  the  city  to  pay  the  asount  thereof  to  tne 
person  9X    persons  who  complied  with  the  com  itions  a  on  which  it 
was  ofered. 

It  is  farther  well  settled  th;.t  one  whose  daty  it  is 
to  apprehend  those  who  ooamit  orime  are  not  ordinarily  entitled  to 
a  reward  offered  by  a  citj,  county,  or  state,  for  the  reason  tl 
it  is  a  daty  imposed  by  law  upon  these  persons  to  cp  >rehend  those 
guilty  of  crime. 

LQal,  120  Jal. 

USIOH  PAC.  R.  CO.  vs.       211  Fed.  699 


:e  who  was  In  any  wfty  a  party  to  the  crime  cannot 
claim  a  reward. 

see        f   Cm         v..   n  , 

64  L.  F. .  A.  700. 


In  order  to  entitle  a  claimant  to  recover  a  reward,  he 
must  establish  between  himself  and  the  person  offering  the  reward, 
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not  only  the  offer  and  his  acceptance  of  it,  but  the  performance 

It   s?f7i0€,s  £f»         ~h  the  reward  was  offered,  offer*  however, 
must  do  liberally  construed  in  the  sense  in  which  t.    re 
ordinarily  understood  and  acted  on  and  the     >ses  for  which  they 
were  intended.  * 

;C  MARSH  V.  IWi  FARGO,  129  M»  168. 

♦  ~  a     *  w*  '^fi821,?*..18  ?ot  within  th*  power  of  a  private  citizen 
It  LWa8®if^a11  the  thia«8  neoeesary  to  bring  himself  within 

the  conditions  of  the  offer  of  reward,  but  it  has  been  held  if  he 
substantially  accomplished  the  full  objeots  of  the  offer,  aided  by 
we  ofiicers      s  law  in  the  ordinary  performance  of  their 
official  duties,  he  has  met  the  conditions  of  the  contract  a&A 
earned  the  reward. 
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v  ,,  v  „     more  tlian  one  Person  claims  the  reward,  and  you 
Should  be  in  doubt  which  of  said  persons  is  entitled  to  it,  the 
Board  may  direct  the  amount  of  the  reward  paid  into  court,  and 
permit  the  court  to  establish  the  respective  rights  of  the 

claimants. 


I  herewith  return  you  the  claims  of  the  respective 
parties. 


sincerely  ^oure, 


CITY  AS1 


To   the  Finance  Committee  of 
rd  of 
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June  13th,   1929. 


SUBJECT:     Appointment  of  Fiscal  Agent  in  flew  York, 
for  the  Purpose  of  Paying  Interest  on 
Municipal  Bonds. 


Dear  Sirs: 

I  have  your  request  made  verbally  by  the  Chairman  of 
your  Committee  that  you  be  advised  regarding  the  above  entitled 
subject  as  follows: 

a.  Is  it  mandatory  on  the  Board  of  iupervisors  to  appoint 
a  fiscal  agent,  or  does  (feat  duty  devolve  upon  the  treasurer? 

b.  ihat  liability  if  any  would  rest  upon  the  Board  in  the 
event  of  its  making  such  an  appointment,  should  any  loss  accrue 
to  the  city  through  any  action  or  default  of  the  agent  so 
appointed 


OPIBIOB. 

aswering  your  in  uiries  in  the  order  in  which  they 
are  asked,  you  are  advised: 

That  there  is  in  our  charter  no  provision  directly 
authorizing  the  selection  or  appointment  of  a  fiscal  .gent  for  the 
purposes  aientioned.  Sec.  10  of  article  III,  which  deals  with  the 
issuanee  of  municipal  bonds,  does  however  contain  a  provision  which 
presupposes  the  appointment  of  such  an  <,gent.  This  provision  is 
as  follows: 

"The  Supervisors  shall  fix  the  times  and 
places  at  which  the  payment  of  interest  nd 
principal  may  be  made." 

This  charter  provision  is  given  force  by  motion  13£ 
of  Article  XI  of  the  Constitution  of  the  it* te  of  ;aliiornia,  which 
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reads  as  follows: 

".oiy  county,  city  trnd  county,  city,  town, 
municipality,  irrigation  district,  or  other 
public  corporation,  issuing  bonds  under  the 
laws  of  the  state,  is  hereby  authorized  and 
empowered  to  make  said  bonds  and  the  interest 
thereon  payable  at  any  place  or  places  within 
or  outside  of  the  united  states,  and  in  any 
money,  domestic  or  foreign,  designated  in  said 
bonds. 

Prior  to  the  adoption  of  this  section,  bonds  issued  by  a  munici- 
pality oould  not  be  made  payable  at  any  place  other  than  at  the 
treasury  of  the  municipality. 

See  CITY  OF  LOS  /JSGLXSS  v.     .,  112  Gal.  329. 

Pursuant  to  the  charter  provision  above  quoted, 
the  bonds  heretofore  issued  by  ^tm   j?ranoisoo  contain  the  following 
provision: 

"Both  principal  and  interest  bein&  payable 
in  gold  coin  of  the  United  ~t;  tes  at  the  office 
of  the  Treasurer  of  said  City  and  County,  or 
at  the  option  of  the  holder,  at  the  fiscal  ^genoy 
of  said  City  and  County  oi      ranoisb'o,  in  the 
City  and  :tkte  of  TeV'?ork.!l ' 

You  will  note  the  language  in  the  bond  itself.  The 
words  'at  the  fiscal  agency  of  the  City  and  County  »j        cisco 
are  used,  not  the  fiscal  gency  of  any  offioer  thereof.   t  no 
place  in  the  charter  is  the  treasurer  authorized  to  appoint  a  fiscal 
agent,  or  any  agent  or  employee  outside  of  the  city.   Unless 
authorized  by  law,  an  official  has  no  power  to  employ  subordinates 
or  persons  to  assist  him  in  the  performance  of  his  public  duties. 
See  IcOJJILLAU  on  KUEICIEA  CORPORATIONS,  Sec.  520.   The  article  of 
the  charter  dealing  with  the  office  of  treasurer  and  his  powers  and 
duties  (Chap.  Ill,  art.  IV),  strictly  limits  the  disposition  of 
public  moneys  by  that  official.   In  defining  his  duties,  tec.  2 
of  the  charter  directs  tlxat  he  shall  safely  keep  all  moneys  which 
shall  be  paid  into  the  Treasury,  and  except  as  in  said  chapter 
provided,  that  he  shall  not  lend,  exchange,  use,  nor  deposit  the 
same  or  any  part  thereof,  to  or  with  any  bank,  banker  or  person, 
nor  pay  out  any  part  of  such  moneys,  nor  allow  the  same  to  pass  out 
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of  his  personal  custody  except  upon  demands  authorized  by  law 
and  after  they  shall  heve  been  approved  by  the  auditor.  There 
is  nothing  contained  in  the  chapter  whieh  authorizes  hia  to 
appoint  a  fiscal  agent  out  of  the  State,  or  to  deposit  the  funds 
of  the  city  with  any  agenoy  outside  of  the  state. 

I  am  therefore  of  the  opinion  that  a  fiscal  agent 
cannot  be  appointed  by  the  Treasurer.  This  being  so,  it  is 
incumbent  on  the  Board  of  Supervisors  to  make  the  appointment. 
I  have  already  directed  your  attention  to  the  charter  provision 
to  the  effect  that  the  oard  of  Supervisors  shall  fix  the  time 
d  place  at  which  the  payment  of  principal  and  Interest  on  the 
bonds  shall  be  paid.  Under  tliis  provision  I  believe  that  it  would 
be  within  the  power  of  the  itoard  to  specify  in  the  bonds  the 
prcoise  location  at  which  payment  should  be  made.  This  has  not 
been  done,  but  the  bonds,  the  form  of  which  has  been  approved  by 
the  Board,  end  executed  by  the  officers  of  the  oity,  provide  that 
payment  shall  be  made  at  the  fiscal  agency  of  the  City  and  County 
of  San  Francisco  in  the  City  and  State  of  New  York.    dor  the 
resolution  which  your  Committee  is  now  considering,  this  agent 
does  more  than  perform  certain  duties  relative  to  the  payment  of 
interest.  The  resolution  provides  for  an  agreement  with  the 
agency  which  will  return  to  12ae  oity  certain  interest  upon  deposits 
made  with  the  agency  to  liquidate  the  amounts  due  on  the  bonds. 
It  also  provides  when  the  deposits  shall  be  made,  etc.   In  fact,  it 
is  far  more  than  a  contract  of  employment.  This  fact,  together 
with  the  fact  that  the  agency  is  the  agency  of  the  city,  confirms 
my  opinion  that  the  Board  of  Supervisors  must  select  this  agency 
and  determine  the  conditions  under  which  it  will  function. 

It  has  been  suggested  that  the  Board  of  SuDervisors 
might  by  legislative  motion  authorize  the  treasurer  to  make  the 
selection  of  the  agency.   I  am  of  the  opinion  that  this  cannot  be 
done,  for  the  reason  that  the  agent  is  the  agent  of  the  city  and 
not  of  the  treasurer,  and  being  the  agent  of  the  city,  it  is  the 
duty  of  the  Soard  to  make  the  seleetion.  It  is  well  settled  law 
that  where  a  power  to  make  s  certain  appointment  or  do  a  certain 
thing  is  vested  in  a  Board,  that  this  power  cannot  be  delegated. 

;e  XKIG-HT  v.  EUREKA,  123  Cal.  192. 

v.  IAXSY,  84  Ceil.  App.  532. 
CHASE  V,  TREASURER  OF  LOS  AHGELES.  122   al.  540. 

In  view  of  the  foregoing,  you  ;.re  therefore  advised  that 
if  the  Board  of  Suoervisors  believe  that  the  ppointment  of  a  fiscal 
agent  is  necessary  in  order  to  make  payment  of  the  city's  bonds  in 
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acoordanee  with  their  provisions,  this  appointment  must  be  made 
by  resolution  or  ordinance  of  the  Board* 

b.  Liability  of  Appointing  rower*  Under  the  provisions  of 
our  charter,  See.  6,  Art.  XV,  every  officer  is  liable  on  his 
official  bond  for  the  acts  arid  omissions  of  his  deputies, 
assistants,  clerks  and  employees  appointed  by  him.  In   the  instant 
inquiry,  however,  a  fisoal  agent  ef  the  city,  such  ae  is  to  be 
appointed  pursuant  to  the  resolution  which  you  now  have  before  you, 
is  not  a  deputy,  cleric  or  employee  of  th.  )ervisors,  nor 

of  the  Treasurer,  but  is  an  ;.gent  of  th©  city  itself  ."whose  status 
has  been  established  pursuant  to  an  agreement  between  the  City  and 
the  agent,  md  for  that  reason  the  charter  provisions  ore  not 
applicable,  and  the  general  principles  of  law  on  the  subject 
govern*  The  general  rule  of  law  is  that  a  aunioipal  officer  is 
not  liable  for  his  acts  done  with  care  in  the  honest  performance 
of  his  corporate  duties. 

See  I3WPQM  MMRF  *BV   L.  CO,  v.  MM    , 

141  Cal.  103. 

OSBUEU  V.  sto:  , 

170  Cal.  491. 

It  is  the  duty  of  the  3oard  of  exercise  the  highest 
degree  of  care  in  the  selection  of  the  agency  and  to  use  every 
precaution  that  the  funds  of  the  city  will  be  properly  safeguarded 
while  in  its  custody,  This  having  been  done,  no  liability  will 
rest  upon  the  Board  of  Supervisors  for  any  loss  sustained  through 
the  agency. 

pectfully  yours, 


CITY  ^lOSSE*. 


To  the  Finance  Committee  of 
the  Board  of  Supervisors. 
Copy  to  the  Treasurer. 
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June  22,   1929 
SUB,  "China  Beach"  Property. 

Dear  Sirs: 

In  answer  to  your  inquiry  regarding  the   interest 

of   the   City  and   County  of  San  Francisco  in  and  to  the 
property  oommonly  joaown  as  "China  Beach,"  you  will  please 

be  advised  as  folio- 

On  or  about   the  iOK         y  of  J  y,    1907,    the 

John  Briokell  Company,   a  corporation,  filed  suit  in  the 
jerior  Court,  numbered  734  County  Clerk's  records,    to 
establish  and  cLuiet  title   to  the  property  oommoniy  known 
ab  -i-  to  considerable  land  adjacent  thereto. 

The  action  was  instituted  under  the  provisions  of  the 

rney     .    ,    and  the   court  by  a  decree  rendered  under  date 
of  May  28,   1907,   established     the  right  and  title  of  the 
plaintiff  in  and  to  the    -rooerty.       Hie  decree  was  reoorded 
on  May  31,   1907,    in  Book  1,   at  page   323. 

Since  the  law  deals  only  with  the  right  of  private 
persons,  you  are  advised  t*u  t  the   judtment  does  not  bind  the 
state,   or  this  oity  and  county,   acting  in  their  public  capacity. 
Accordingly,    any  right,    title  or  interest  that  the  oity  and 
county  of  San  Francisco  has  in  the  property  referred  to  would 
not  be  af feeted  by  the  decree  rendered  the   John  ^rxckell 
Company  by  the  Superior  Court. 

BERT02S  V.    AIL  PERSON- 

176  Cal.  610,   170  Pao.   151} 

R  v.   '        .  ...    CO., 

187  Cal.   307; 

.    JUR.   p.   658,    659. 

For  the  purpose  of  ascertaining  whether  the     city  and 
county  of   San  Francisco  hats  any  right,    title   or   interest  in  and 
to  the  lands  entoraced  within  the  decree  rendered  in  the  I 
suits  above  referred  to,    it  is   suggested  that  a  request  be  made 
of  a  title   insurance  company  to  search  the   title  of  the  lands  in 
question,  have  that  search  referred  to  this   oft  ice  and  we  will 
then  advise  you  vjhat,    if   any,   interest  the  oity  may  have  in  the 
lands  in  question. 

Youry  truly, 

Finanoe   Committee,  qjTY 

Board  of  Supervisors. 
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July  9,  1929. 


StTBJi'CT:   rinclpals,  ts  sueh,  may  be  discharged 
or  ru-a;        t  will  except  during 
term  agreed  upon. 


Dear  irst 

I  have  your  request  as     jv/s: 

For  several  yeara  previous  to  June  26,  1CJ27, 
eonard  Lundgre     principal  of  the  ; art 
Mbgfil.    ..  June  28,  1927',  he  was  assignee  as  a  teacher  in 
the  *  issiou  Jligh  Shhool  being  thereby  deprived  of  his  position 
as  principal.   iiie  3oard  of  education  desires  an  answer  to 
the  follow!     i.cstions  in  connectlor.      this  natter: 

Could  Doctor  lundgren  be  deprived  of  his  position 
principal  and  reduced  to  the  status  of  a  teacher  irrespective 
of  the  teachers'  tenure  law? 

b.   ;/as  Doctor  undgren's  contract  automatically  renewea 
at  the  end  of  the  1926-1927  term? 


liJIQXI 

Bot-  the  loregoing  uuestiona  seeai  to  ba   completely 
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la  thiL  ]&   court  held  that   under  sec..  9  of 

H|  BoUtiual   3   -e,    M  ... -euiiou  by  act    >f  th«  legislature   approved 
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.Tone  8,  19E1,  It  I©  a  Question  of  employme.it  end  not  of  desig- 
nation whether  a  person  is  employed         ipal  of  a  school 
■r  whether  he  is  employed  ae  *  principal  teacher  of  a  school  j 
a&t,  under  said  section,  as  amended,  a  oerson  once  eleoted  as 
principal,  ouly,  cannot  be  deemed  re-elected 

from  year  to  year. 

ltbough  section  1609  of  the  olitic:!  !ode  is  silent 
as  to  the  rirocedvo'e  or  method  by  which  a  board  of  trustees  «ay 
carry  into  effect  its  polrer  to  dismiss  a  principal  who  is  simply 
a  principal  and  not  a  permanent  teacher,  under  a  reasonable 
interpretation,  of  said  section  a  principal  elected  for  a  year,  or 
other  period  of  time,  oan  only  be  removed  for  eause  daring  the 
term,  and  not  arbitrarily* 

There  being  nothing  in  the  statute  from  which  a 
principal  can  be  deemed  re-elected,  the  reasonable  inference  is 
that  a  principal  may  be  eleoted  for  such  period  of  time  as  is 
agreed  upon  between  the  parties,  and,  in  the  event  no  term  or 
period  is  agreed  upon  or  prescribed,  at  the  expiration  of  the 
school  year  the  board  of  trustees  is  at  liberty  to  re-elect,  or 
elect  a  successor,  to  the  one  who  had  previously  occupied  the 
position  of  principal  of  the  school  over  which  the  board  is 
exercising  jurisdiction. 

In  the  aforesaid  case  in  vrtiich  the  plaintiff  sought  the 
mandate  of  the  superior  court  commanding  and  requiring  the  defen- 
dants to  permit  plaintiff  to  exercise     or form  the  services  of 
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i   to  reinstate  plaintiff  in  the  use  and  enjoyment  and  occu- 
pancy of  the  position  of  "prirci     of  the  high  school  of  which 
defendants  were  the  trustees,  the  complaint  did  not  set  forth 
facts  sufficient  to  justify  a  judgment  in  plaintiff's  favor. 

ft 

See, also,  £3  Cal.Jur«  154. 

The  case  hereinbefore  elteti  appears  to  directly 
affect  the  sit  rn&grcn.      is  raj.1     ion 

in  eozjnection  with  his  oe.se,  that  the  teachers'  tenure  law 
does  not  in  any  wice  relate  to  pri;.  the  Board 

of  Education  could  renove  h:    fc  will  prior  to  the  commence- 
m&it  of  the  school  year.    pparentiy  this  was  done.     ctor 
lundgron's  claims,  therefore,  appear  to  be  without  merit. 

otfully  yours 


CITY 


To  the  Board  of  3ducation« 
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July  10,  19 £9 

SUBJECT:  Approval  by  Board  of  Supervisors  of 
Claims  that  are  charges  against  the 
county  by  court  order. 

Dear  Sir: 

Your  recent  request  for  an  opinion  as  to  whether 
a  court  order  is  sufficient  of  itself  without  any  approval 
of  the  claim  by  the  Board  of  Supervisor s,  for  you  to  audit 
the  same,  is  at  hand. 

OPINION 

The  right  of  the  legislature  to  confer  upon  a 
judge  of  the  superior  court  the  authority  to  incur  an  obliga- 
tion agi  inst  a  county  is  well  settled  in  California. 

In  the  case  of 

GIBSOH  V.  COUKTY  OF  SACRAMENTO,  37  Cal.  App.  523,  p.  531 
the  contention  was  made  that  the  superior  court  has  no  authority 
to  incur  an  obligation  against  the  county,  but  that  such  authority 
is  alone  vested  in  the  board  of  supervisors.  The  court  held: 

"The  proposition,  however,  that  there  is  no  law 
authorizing  a  Judge  of  the  superior  court  to  incur  an 
obligation  against  or  on  behalf  of  the  county  is,  in  a 
general  sense,  quite  true.  But  the  right  in  the  legis- 
lature to  confer  such  authority  upon  the  superior  .court 
or  the  Judge  thereof ,  when  ii  may  be  essential  to  'the"" 
proper  transaction  of  the  business  of  "Ihe  court,  cannot 
be  questioned;  and  this"  right  has  been  exercised  by 
the  legislature  in  the  case  of  the  employment  and  com- 
pensation of  phonographic  reporters  of  said  courts. 
(See  Code  Civ.  Proc,  sees.  269,  274,  274a.)  By  those 
sections,  the  judges  of  the  superior  court  are  not  only 
authorized  to  appoint  and  employ  stenographic  reporters 
to  take  down  in  shorthand  tnd  transcribe  the  proceedings 
of  their  courts,  but  are  authorised  to  audit  or  order 
the  payment  of  the  claims  of  such  rep  or  •fears'  as  for  their 
compensation  for  the  services  so  performed  by  them." 

In  the  case  of 

WOODY  V.  PEAIUS,  35  Cal.  App.  553,  p.  558,  the  court 
said:"" 

"There  are,  it  is  true,  some  cases  where  claims 
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against  a  county  may  be  mad©  upon  an  order  of  the  Judge 
of  the  superior  court,  or  in  a  certain  instance  we  have 
in  mind  (Pen.  Code,  Sec.  869;  McAllister  v.  Hamlin, 
83  Cal.361,  (23  Pac.  357))  by  a  magistrate.   These 
cases,  however,  are  exceptions  to  the  general  rule 
laid  down  upon  the  subject  by  the  legislature.   In 
such  cases,  the  law  expressly  confers  upon  the  Judge 
or  magistrate  the  power  to  order  the  claims  to  be  paid; 
and  the  Judge  or  magistrate  is  then  himself  the  auditor 
of  the  claim,  the  treasurer  being  re-uired  to  pay  the 
same  upon  the  order  of  the  Judge  and  in  the  absence  of 
the  approval  or  auditing  of  the  claim  by  the  county 
auditor.  But,  unless  there  is  some  provision  of  law 
expressly  authorizing  a  different  course  of  procedure, 
all  el aims  or  charges  against  a  county  must  be  presented 
anc  filed  and  approved  and  allowed  as  provided  by  the 
sections  of  the  Political  Code  above  named,  in  which 
cases  only  is  the  auditor  required  to  interpose  his 
official  approval  as  a  prerequisite  to  the  payment 
thereof  by  the  treasurer.  As  was  said  by  this  court 
in  White  v.  Mathews,  29  Cal.  App.  634,  (156  Pac.  372): 
■Ke  must  look  only  to  the  statute  to  ascertain  the 
extent  of  the  authority  of  any  tribunal  to  determine 
and  fix  the  liability  of  the  county  for  any  claims 
that  may  be  presented. ,w 

Section  1871  of  the  Code  of  Civil  Procedure,  enacted 
in  1925,  provides  as  follows: 

:enever  it  shall  be  made  to  appear  to  any  court 
or  Judge  thereof,  either  before  or  during  the  trial  of 
any  action  or  proceeding,  civil  or  criminal,  pending 
before  such  court,  that  expert  evidence  is,  or  will  be 
required  by  the  court  or  any  party  to  such  action  or 
proceeding,  such  court  or  Judge  may,  on  motion  of  any 
party,  or  on  motion  of  such  court  or  Judge,  appoint  one 
or  more  experts  to  investigate  and  testify  at  the 
trial  of  such  action  or  proceeding  relative  to  the 
matter  or  matters  a3  to  which  such  expert  evidence  is 
or  will  be  required,  and  such  court  or  Judge  Bay  fix 
the  comepsation  of  such  expert  or  experts  for  such 
services,  if  any,  a?  such  expert  or  experts  may  have 
rendered,  in  addition  to  his  or  their  services  as  a 
witness  or  witnesses,  at  such  amount  or  amounts  as  to 
the  court  or  Judge  may  seem  reasonable.  In  all 
criminal  actions  and  proeeedings  such  compensation  so 
fixed  shall  be  a  charge  against  the  county  in  which 
such  action  or  proceeding  is  pending  and  shall  be  paid 
out  or  the  treasury  of  such  county  on  order  of  the 
court  or  Judge." 
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Page   2. 

1x1     &x  Parte  Re  Is,   64     Gal.   235,   at  pages  243  and 
244,    It  «*a  held: 

"Would   it  not  be  peculiarly  strange  if  a  board  of 
supervisors  Was  to  be   reouired  to  supervise   the   action 
of  a  court  under  a  form  of  government  where  the  judicial, 
executive,   and  legislative  functions     are  distinctly- 
separated  by  the   organic  law?     We   think  this  would 
be  an  anomaly  in  legislation  which  does  not   appear  in 
our  statutes.      That  a  board  of   supervisors  should 
review  and   reverse  or  modify  the  action  of   a  court 
of  general   Jurisdiction  would  be   a  thing  unheard  of 
in  our  system.      If  the  board  under  the  city  charter 
can  aot  on  such  "claim  it  can  disallow  it,   or   it  can 
allow  in  part.      (sees.   85,   85,   92,    Consol  Aot.) 
It  may  out  down  the  compensation  so  that  no  competent 
reporter  can  be  found  to  undertake  the  work.     Thus 
the  administration  of  the   law  in  criminal  cases  would 
be  embarrassed  and  impeded.        An  unseemly  and  unfortunate 
conflict  between  two  de  artments  of  the  government  may 
thus  be  brought  about,   which  shouia  by  all  means  be   avoided. 
It  is  no  answer  to  this   to  say  that  it   is  highly  improbable 
that  such  a  conflict  will  ever  occur.      Stranger  things 
have  happened.      It  might  occur,   and  an  interpretation  of 
the  law  which  might   allow  it  should  not  be  made." 

Former  City  Attorney  Percy  V.   long  in  his  opinion, 
dated  November  27,   1911,    said: 

"It  is  within  the  pow  r  of  the  legislature  to  impose 
the  duty  upon  the  Board  of  Supervisors  of  the  City  of 
making  this  expenditure  of  public   funds,   for,   as  laid 
down  in  Hiohols  vs.  Koster,   157  Cal.  416,    the  legislature 
of  the   State  has  power  to  enact  general  lav;s  afl'ecting 
the  government  of   oounties  and  the   City  of  San  Francisco 
Ta  a  dual   government,   nanely,   a  city  "and  county  government. 
The   act  in  question  afreets  San  Fraicioco   in  its  character 
"ae  a  county. H 

In  view  of  the  foregoing  authorities,    I  am  of  the 
opinion  that  if  a  Judge  of  the   superior  court  has  authority  by 
statute  to  make  an  order  directing  the  auditor   to  issue  a 
warrant  for  the  payment  of  money  that  is   a  charge  against  the 
county,   the   auditor  is  obliged  to  issue   said  warrant  without 
the   approval  of  the  board  of  supervisors,   as  it  is   clear  that 
any  provisions  of  the   charter  on  this  point  are  subject  to  the 
modification  thereof  by  the  legislature. 

Yours  truly, 

AUDITOR  CITY     TT0R1 
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July  17th,  1929. 


SUBJECT:  Effective  Date  of  Senate  Bill  Ho.  655 
Regarding  Cost  of  Jduoating  Junior 
College  Pupils. 


Dear  Sirs: 

I  am  in  receipt  of  your  request  for  an  opinion  as 
follows: 


"I  should  lite  to  be  advised  whether  or  not  senate  Bill 
B0,  passed  at  the  recent  session  of  the  Legislature  and  approved 
by  the  Governor  May  31,  19E9,  applies  to  the  cost  of  educating 
junior  college  pupils  during  the  school  year  ending  June  30,  19£9.u 

QPIBIOW. 


Senate  Bill  Ho.  655,  signed  by  the  Governor  on  Lay  <LLst, 
1929,  does  not  take  effect  until  ninety  days  after  the  adjournment 
of  tlu    te  Legislature.  Section  1,  Art.  IV,  State  Constitution. 
The  legislature  adjourned  on  May  16th,  1929,  hence,  this  particular 
statute  does  not  take  effect  until  August  14th,  1929. 

This  statuie  provides  as  follows: 

"Section  1.  The  provisions  of  section  4.630  of 
this  act  shall  supersede  the  provisions  of  section 
4.630  of  the  School  Code  as  adopted  at  the  forty- 
eighth  session  of  the  Legislature  and  shall  be 
construed  as  having  the  same  soope  and  application  as 
would  be  the  case  were  they  a  part  of  article  five  of 
chapter  seven  of  part  three  of  division  four  of  said 
School  Code. 

ec.  4.630,  !,'ot  later  than  the  twentieth  day 
of  July  of  eaoh  year  the  superintendent  of  schools  of 
each  county  in  which  there  is  not  a  county  junior 
college  shall  certify  to  the  board  of  supervisors  and 
to  the  county  auditor  of  such  county  the  total  cost 
for  education  during  the  next  preceding  school  year 
of  all  junior  college  pupils  residing  in  such  county 
and  not  in  any  junior  college  district  and  the 
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estimated  amount  needed  for  that  purpose  for 
the  current  year. 

The  said  total  cost  shall  not  include 
outlays  for  permanent  construction  or  improve- 
ments, nor  moneys  received  from  state  appor- 
tionment, but  shall  include  sixty-five  do.lars 
per  unit  of  average  daily  attendance  for  the 
use  of  buildings  and  equipment." 

~*+   -••.<     <.*-  P  is  "^  °Pinion  tiiat  this  Statute  will  not  become 
effective  until  the  school  year  1930-31,  in  view  of  the  fact  that 
t  ?  ■*»*»*•  P'OTxaea  that  the  certifying  shall  be  done  prior  tc 

Jily     2J  .of  Gaeii  *ear'  ajad  th&   law  wiH  not  be  effective  until 
after  that  date.  The  school  year,  of  course,  runs  from  July  1st 
to  June  3uth.  Section  1670  Political  Code. 


Respectfully, 


CITY 


Board  of  Education, 
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July  18th,   19:     , 


SUBJECT:      :-<ay  Local  Bank  aot  as  -ise-.l    -gent 
in  3?ew  York  for  tue   purpose 
paying  Interest  on     oi  Loipal 


r     irs: 

■  ting  my  opinion,  elated  ^une  13th,  on  t 
subject  of  appointment  of  fiscal  agent,  you  dlreol       following 
ruery  with  instructions  that  I  answer  the  same: 

ay  the  ervlsom  appol     iooal  lirm, 

nerson  or  corporation,  to  aot  as  tnu  fists!  ue  ci 

.  county  in  Few  York,  for  the  purpose  of  paying  interest  on 
Municipal    La?" 


you  h    jaen  informed  in  toy  previous     Lon 
dated  June  12th,  1929,  under  Section  10  of  article  XII  of  t 

rter,      upervisors  shall  fix  the  times  and  places  at  which 
the  payment  of  interest  and  principal  nay  he  made  on  svanieipal 
bonds,     that  under  lection  IS     rticle  XI  of  the  Constitution 
of  the  feats  of  California,  the  rvisors  ie  granted 

the  power  to  make  payable  municipal  bonds  and  the  interest  thereon 
at  ani     it  or  plaoes  within  or  outside  of  tL  ates. 

retofore,  bonds  issued  by  the  city  sad  county 
contained  the  following  language  concerning  payment  both  as  to 
principal  and  interest:   "or,  at  the  option  of  the  holder,  at 
the  fiscal  .  .  ency  of  said  city  and  county  oi       ncisco  in  the 
city  ***  state  of  new  ^ork." 

You  have  sending  before  you  two  applications  for 
appointment  of  fiscal  ageat,  one  a  hew  York  bank  and  the  other  a 

isco  bank.  You.  have  been  advised  i       vious  opinion 
that  the  power  of  appointing  a  fisoal  agent  coald  not  be  delegated 
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to  the  Treasurer  of  the  City      unty  of     ,-anoisoo,  m  it 
is  a  power  that  has  been  delegated  to  the  Board  of  Cur.ervisors 

d  solely  voeted  in  ive  body,  o-  -ower 

cannot  ae  delected.  It  is  recognized  that  it  is  a  sound 
principle  of  law,  under  motion  £3*9  of  the  civil  Code, 
many  decisions  which     et  forth  in  foot  notes  to  the  text 
contained  in  2  Corpus  Juris,   , ee  689  end  690,  that  a  mere 
purely  moenanical  act  may  be  delegated  by  m  it.    ir  the 

purposes  of  tuis  opinion  it  is  not  deemed  necessary  that  it  be 
determined  whether  the  act  incident  t     ing  the  principal  and 
coupons  of  municipal  bonds  of  tl  by  of        cisco 

is  a  ■•conical  act,  or  one  that  requires  discretion. 

It  is  my  opinion  th     •  language  used  in  the 
nds,  .  017,  'at  the  fiscal  agency  of  said  City  and  County 

isco  in  the  City  and  State       fork",  clearly  con- 
template:      e  fiscal  agency  sh     ctuallf  be  in  the  Cits 
bate  of  lew  York,  k*   a  local  banJc  is  not  in  tHe  City  and 
te  of      ,rk,  bat  has  its  princi     lace  oT  business  in  the 
City  and  County  of        .cisco,  it  is  my  opinion  that  t 
language  employed  in  th«  bond  is  such  that  recuires  you  to     Int 
an  agency  that  actually  is  in  the  City  and  State  of  »«w  ' 

You  are  further  advised,  however,  that  if  you  so 
desire,  you  ftay  appoint  uirectly  the  correspondent  looa] 
Dank,  which  correspondent  has  its  place  of  business  in  Hew  York. 

Respectfully  yours, 


To   tho  Fis&nei     dttee  ox'  the 
3oa.ru  of  ■  upervisors. 

Copy  to  the  Measurer. 
(2) 
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SOT,  In;  ..led  to  full   treat:,,; 

-tid,   but  cannot 
tl  ...  te  gtaji 

expense. 


.tleiaen: 

I  have  for  an  opinion  the  problc     lined  in  your 
ooiaruunioation         rteenth  ultino,     >  fact       I   ad 
by  you  are  :       7s: 

.lie  uni     force  of  the  ?iro 
this  ,  perf- 

ect' ,  injure        lder.  -ovi- 

aions  o.  445!    ow  Series)  your      sion  directed 

the  injured  to  , 

.  titutioi,  r  of  your  depai     ,    part  of 

,  to  visit  t    liversity  of  Calif  or  L    .>ital 
for  I  stid- 

s# 

otherapy 
Galiforni  -  >ow 

os  cl   I  your  de  snt  for   J  yiaent,   even  then 

such  person  during  his  disability  reoeiv  .11  salar;  e 

City, 


• 


You  subiiit  two  f-iueationa, 

Lrstl  '  is  liable  for   the  bill  covering  tl  ;aid 

tre:  A, 

;      If  the  City  and  County  is  liable   in  tie  above 
;ter,   would   It  not  also  be  liable  for  'ill® 

rs,   injured  in  tl  their  flutioi 

private  \  receive  feoepltaiizatio 

OSpit: 


WCj 
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•  ,'loa) ,  «j  on  t) 

day  of  Juntas   ,  .    prov, 

ice  oi  3u t  of  ,an 

isco  lnju  in  tho  parr  ce  of  hU  luty,    shall  be 

titled   t  io&l  attendance  and  care  in  oo 

L. 

:  ,  :t,   be  admit  te  il 

Ital,  i  until  oared,  without  expense, 

lAge  above  is  indicative  of  e  purpose  by   the 
Oity  to    treat  faaftnt  in 

order  to  relieve  o  results  a        .  Varies  sunt  le 

- 
ch  pev  placed  by   the  WTtw  >  Ban 

I  hospital  authority. 

simil        iUesti  assed  upon  by  %h  ,'jle 

.,  v   in  office,   u  f  .u-pril  5,   1924. 

The  probl  r  the  expense  of  takin  :,   for 

dlagnosti  > 

oal  W€i  I  njur    I  ion 

or  your  pretiag 

Ore  -J  &©•  .  was  tl  to 

.  b„-    the  Lt&l. 

.iswer  to  your  sec  tive. 
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id  i  tic  salary 
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ne   in 


. 


■ 


. 


. 


will  assist  you  in  t 
afore  your  body,  tie  hospital  bills 

to  you,  1  si  , 


ctfully 


. 


•a  Of 


3. 


iaes 
al 


„■•-.. 


j/<r 


July  26,    iv      . 


ird  of    iupanria  I    ed  to  der 

ality  and  specific  ting 

■ar&s,   and  also   to  e  tract 

irch&ee. 


tier,  en: 

In  reference  to  li  ds  for  boulav 

I  r  ued  by  you  to  render  ■ 

-  ionst 

1.  o  has  euthorit;     to   deaig.  kfca  qualit; 

apeoifioatiom  standards  to  be   i^  veiled  on  boule- 

vard s"i 

baa  authority  to  purchase  suon  11: 
idards  bu^ec*  upon  s  icatione,  and  eontrt-c 


b  to  ye  ,  -3, 

oec^ioi;    L, 

a  s,    BubJ»ot  to  the  pre  ,na,  1        ■  ■   .■:    31 

srioti  .iter,  *d 

oontrol  oossary  to 

fm?nl  service  to 

I  li  m  10,  u-'i.upter  i,  >- 

0St 

";Jl1  oxu  td  eat         ired 

ra- 

by  l  ■  ublie 

,  tod  t 

ir     .  .  f  the  use  of  the  .upervic. 

Thus,  from  the  -d  of  Cuperviaoaa  has 
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July  £6, 


the  authority  to  designate  the  ouality  of  the  II  jit  Kg 

hut  if  i  &alrs<  >ers  in  r 

to  such  aa   mpro\  I  7  must  procure  lata  from  t  .rd 

of  Public  .        In  the  event   :.  .  '  -    -  1b  fully 

infor  to  t  Its*  and  requires  no  help,    it  may  determine 

•   specifications  of   the  standard,    in  addition  to  it..  Uty. 

Your  sasoafl  problen  is  covered  by  the  provi  of 

tor,   Chapter  IT,  Lois  II,    t.ereof,   expressed  in 

>rdi;tL:;oc        ,  »w  -erles),   at  section  4,    in  the  following 

la  ■ : 

"The  -f     upplies  is  hereby  authorised  to 

enter  into  all  00;  tracts  and  sign  all   Purani  rders 

for  materials,    supplies  pmo.it,    previa* 

any  c  11  first  be  awarded  by  t;  rd  at 

uporvisors  upon  rccoifliaendation  of  ti  a  supplies  a, 

and  notice  ox  award  shall  be  published. 

tract  tailing  for  an  expenditure  in  exce  one  t  ad 

doixoi;    v. 1,000, 00}  sust  be  entered  into  jointly  with  the 
dap  at  Making  the  or:  oael 

t  to  be  used  by 
for  the  illumination  of  Its  boulevards, 
falls  ai  aubjact  or  purchase,  as  sa 

abovo.  ■   -d  of  .  upervisors  I  award  the  contrac- 

the  purahase  ids  in  conformity  wits  the 

provisions  1  -rdinanoo,  and  if  the  contracts  call  for 

expenditure  in  a:  of  one  the  .lars  1%  is  ;t 

upon    .  i«sl    request  to  outer  into 

ot  jointly  with  the  Purchaser  of  Supplies.  id 

tract  dollars  in  ui.ouht,    it  must  be 

written. 

Therefore,  t           ^rd  of  Suparvlsors  1                      Ins   the 
quality  of  the  appliance,   and  l&ay  1 

the  same,    .  luired  to  assist 
utter, 

■orks  for  the  dab   .  ser  of  .                                    B  give 

Ice  inviting  see.  .ipetitive  bids  tJ         for.                       rd  of 

supervisor;  »he  lowest  responsible 
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DT:       Uncollected  .  ersonal  .ror^rty  declarations 
shall  bo  placed  in  *j@sessment  Roll, 


ear     ir : 

is  It  the  fluty  of  the  ABfltsaor  to  include  in  I 
assessment  roll  the  uncollected  ijersonal  property  declarations 
that  have  been  filed  in  the  assessor's  of  flat? 


.  assessment  roll  is  a  book  made  up  by  asessor 

in  the  raode  and  in  the  la&nner  prescribed  by  law. 

■llt3~..&r;.Jo  o  uo.  v.   wtate  .joard  of  a, 

.     ,al.   194. 

In  24  Oal.   Juris.,   179,   we  finds 

he   fo  contents  of  the  assesoraent-book  are 

presori  /  statute.  assessor  is  required  to 

prepare  fc  with  appropriate  headings,   as  directed 

by  the  state  board  of  equalization,    in  which  zaust  be 
lists;-    ell  property  within  the  county. 

ection  3650  of  the     olitioal  Ood©  provides   that   the 
.essor  must  prepare  an  s^sessnent-book  vsirich  shall  show  all 
personal  property  located  in  the  county.  m  the  word  ('&11" 

is  used,    it  appears   that  It   wo  inter. ti .  >s la tare, 

at  the   time  of   the  passage  of  this  Ood©    -ection  to  include   the 
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uncollected  personal  property  declarations. 

I  am  therefore  of  the  opinion  that  it  is  the  duty  of  the 
Assessor  to  inolude  in  the  assessment  roll  the  uncoil  ected"  personal 
property  declarations  filed  in  his  office  particularly  in  view  of 
the  fact  that  in 

-prii.jg  Valley  ^ater  Go.  v.  County  of  Alameda,  24 
Gal.  App.,  278 

it  was  held  that  the  assessment  roll  should  consist  of  written 
enteries  and  should  not  he  made  to  depend  upon  parole  testimony 
or  private  duplicates  of  the  Assessor. 


Respectfully  submitted, 


CITY  i-TT 
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assessor. 
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u;ust  15,  1929. 


SUBJ3CT:   Claim  of  Stockton  State  Hospital 
for  board  of  Inebriates. 


Gentlemen: 

Your   request  of  recent  date  for  an  opinion  as  to  the 
validity  of  a   claim  by  the  S took ton  St a to  hoapital  agalnftt  the 

City  and  County  of     an  -rancisco  for   the  board  of  three  inebriates, 
patients  at  the  hospital  from  this  cit,\    and  county,    is  at  hand. 

OPINION 


Section  1374  of  the  Penal  Code  provides,  amone  other 
things,  that  any  person  committed  to  any  state  hospital  as  an 
inebriate,  as  a  result  of  proceedings  had  under  3eotion  2185  of 
the  Political  Code,  all  expenses  of  such  proceecii.-.s  and  the  expense 
of  maintaining  such  person  in  such  state  hospital,  shall  be  a  charge 
upon  the  city  and  county  whence  such  person  is  committed;   but  the 
city  and  county  may  recover  such  expenses  frori  the  estate  of  the 
defendant,  if  he  has  any,  or  from  any  relatives,  town,  city,  city 
and  county,  or  county  bound  to  provide  for  and  maintain  him. 

You  are  accordingly  advised  that,  if  the  patiento  at  the 
hospital  waecfr committed  from  this  city  and  county,  the  claim  is  a 
legal  charge  and  payable. 

I  return  herewith  the  claim  of  the  Stockton  State  Hospital, 

Respectfully  submitted 
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September  3,  1929. 


Board  of  Supervisors, 

City  Hall, 

San  Francisco,  Calif. 

SUBJECT:  Supervisors  may  submit  Ordinance  to  Referendum 
Repealing  previous  Initiative  Ordinanoe. 

Gentlemen: 

REQUEST 

May  the  City  and  County  of  San  Francisoo,  as  a  municipality, 
after  obtaining  a  declaration  of  policy  from  the  voters,  establish  a 
municipally  owned  and  operated  system  for  the  collection  of  garbage, 
in  vie*  of  the  Initiative  Ordinanoe  passed  by  the  people  at  the 
election  held  June  14,  1927? 

OPINION 

On  June  14,  1927  the  people  of  the  City  and  County  of  San 
Francisco  by  initiative  proceedings  passed  an  ordinance  providing 
among  other  things  for  the  collection  and  disposition  of  garbage  and 
refuse  in  the  City  and  County  of  San  Francisco.  This  ordinance  was 
passed  under  and  by  virtue  of  the  provisions  of  Chap.  Ill,  Art.  XI, 
of  the  oharter.  Sec.  7,  Chap.  Ill,  Art  XI,  of  the  charter  provides 
that  no  ordinance  or  measure  approved  by  the  electorate  under  the 
provisions  of  the  oharter  shall  be  subject  to  veto,  or  be  amended 
or  repealed, except  by  vote  of  the  electorate,  unless  such  ordinanoe 
or  measure  shall  otherwise  provide.  The  ordinance  in  question  does 
not  provide  for  veto,  amendment  or  repeal  within  the  meaning  of  Sec. 
7.  The  question  now  arises  regarding  the  manner  in  which  such  initi- 
ative ordinance  may  be  repealed.  This  may  be  done  in  two  ways,  the 
first  of  which  is  by  an  initiative  proceeding  providing  for  the  re- 
peal of  the  ordinance,  and  the  other  of  which  is  by  referendum  through 
the  Board  of  Supervisors  or  the  Mayor  under  Sec  2,  Chap.  IV,  Art. 
XI,  of  the  oharter.  Said  Sec.  2  provides  that  any  ordinance  which 
the  Supervisors  are  empowered  to  pass  may  be  submitted  to  the  people 
by  referendum.  There  may  be  a  question  regarding  whether  the  Super- 
visors are  empowered  to  submit  by  referendum  an  ordinance  such  as 
the  one  mentioned  in  the  request  in  view  of  the  apparently  mandatory 
provisions  of  Sec.  7,  Chap.  Ill,  Art.  XI;  but  it  is  my  opinion  that 
Sec.  2,  Chap.  IV,  Art.  XI,  must  be  liberally  oonstrued.  I  am  of  the 
opinion  that  the  power  of  the  Board  of  Supervisors  to  pass  a  repeal- 
ing ordinance,  subject,  of  course,  to  referendum,  is  one  of  the 
powers  granted  to  the  Supervisors  under  Chap.  II,  Art.  II,  of  the 
charter,  and  that  the  exact  language  used  in  Sec.  2,  Chap.  IV,  Art. 
XI,  must  be  subordinated  to  the  general  provisions  of  the  oharter 
dealing  with  the  power  of  the  Board  of  Supervisors. 
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In  the  event  that  it  should  be  later  determined  by  the  oourts 
that  the  Supervisors  did  not  have  the  power  to  submit  an  ordinance  such 
as  the  one  in  question  to  the  people  by  referendum,  to  the  extent  of 
repealing  the  initiative  ordinance  in  question,  the  referendum  ordinance 
would  at  least  be  sufficiently  effeotive  to  permit  the  City  and  County 
of  San  Francisco  to  provide  a  municipally  owned  system  for  the  collect- 
ion of  garbage  in  competition  with  private  collectors,  since  a  munici- 
pality under  a  freeholder's  charter  such  as  that  of  the  City  and 
County  of  San  Francisoo,  has  the  power  to  establish  a  municipal  system 
for  the  collection  of  garbage.  See  IN  RE  ZHIZHUZZA,  147  Cal.  388. 

In  KUBACH  V.  McOUIRE,  199  Cal.  215,  the  court  held: 

"In  the  interpretation  of  a  legislative  enact- 
ment it  is  the  general  rule  that  the  state  and  its  agencies 
are  not  bound  by  general  words  limiting  the  rights  and  in- 
terests of  its  citizens  unless  such  public  authorities  be 
included  within  the  limitation  expressly  or  by  necessary 
implication. n 

An  examination  of  this  oase  discloses  that  although  an  ordinance  may 
cover  all  private  individuals  and  corporations  by  way  of  regulation 
and  otherwise,  it  does  not  necessarily  limit  a  city  in  its  activities. 

Therefore,  I  am  of  the  opinion  that  the  City  and  County  of 
San  Francisco  may,  after  obtaining  a  declaration  of  policy,  establish 
a  municipally  owned  and  operated  system  for  the  collection  of  garbage 
irrespective  of  the  initiative  ordinanoe  of  June  14,  1927. 


Respectfully, 


CITY  ATTORNEY 


■nsoo  &d$  Tjd  b&zimi&tab  rie$sL  ©d  blvode  31  t&dt  *a©T©  »&$  al 

dous  Qoaaalbio  a»  Union .  i©woq  ©ri*  erad  ton  bib  aicaJtvisqj.'H  Bdt  tadt 

lo  trraitxe  ©£&  ot    lmwf'fl©TLele,i  >£d  ©Iqcaq  eriJ  od"   txoJtih.    t      al  ©no  ©rf#  aa 

©ouanioto  a  ..ol&t  9dt    tnoltzQug  nl  son.Btt.lbic  evltalilal  &dt  ■%r«ll&eq.Qi 

XtauoQ  baa  ytlO  adt  tlmieq.  ot  ariJoell©  iltaalolllvz  ed  i  litem 

-toelioo  9di  10I  aetzx*  benwc  ^Ilaqioinuia  a  ©filvciq  ot  ooaioria*ir  lo 

-lolatm  a  soalB   ,a?o*oelloo  •**▼  Itlfecwoo  al  ©^atfia:*  lo 

bn  0  ea  5©'il  a  isbau  "^Heq 

BieJaYs  I  b*«  B  xlallo.  .-;oq  ad*  ;.  o  ffo 

.    aO  ?±I    ,i...  U'iT  Tr:  :i  ©eE      *©$atfT£©s  lo  aoltoelioo  6dt  lot 

ibled  t*woo  ©ad    ,3IS   .1*0  8GI   ,8HHK)oM  .t  HQAaOX  al 

lo  aoli  CL* 

s  J  J:  La-3  ©J  lid's  e  it  ei.'ri  Iai©n©a  edt  si  $1 

-al  b  *  &di  "Qaltlsall  aJ>iow  Iais>us%  \d  5a>jod  3aa  ei& 

©c'  mQltl'iodiiss  olldu  aaeliw  aa&sltla  atl   lo  utaeiat 

TX£aaaaeii  •         .   ^Iae®igxs  no  13  at  ball,  ©j  daJEu/I; 

".aoltaoiLqsil 

\j9.ii  ©on.snii>'io  am  ii^uodtlL  ..        _  .  lo  coi^BnJtfflax©  xxA 

ac.  ;cf  aaci*fliociaoo  fcoa  aIax/£  ©ijrrjhcq  II*  lavco 

.a©iJivJ:.1oB  aJ±  io  a  Jixnil  ^Il^aeaeoe/v  Jon  a©o.&  *1   «eaJ:vrc3ri*o  .baa 

adt   t&dt  itcJLilqo  edt   lo  ©a  I    «©loi3*ie 
aoiSasfiloaJo  a  &a  tfo  i©ola  (X-8^  ooaJton*'.: 

)  ©oil'  icl  jJieta^s  JE)9*«Jra:eqo  baa  beavtc  oxav, 

.V3SI    ,  &1  9xy.fi;  lo  ©onsaib-xo  avJU-flitfini   sri*  lo  ©viJoaqaei^i: 


t\Ilj/ltf"oeqc 


3  ^  z 


September  5,1989, 


SUBJSCT:  He;  Bids  for  scavenger  wervice  from 
school  jepartment  under  Proposal 
No.  468,  Board  of  supervisors- 
Thomas  Marian  Bid, 


Dear  3ir: 

I  have  before  me  your  communication  of  the  17th  inst. 
requesting  an  opinion  as  follows: 

"Under  Proposal  lio.468,  April  £9, 
1929,  the  ->oard  of  supervisors  received 
bids  for  Scavenger  -ervice  for  the  School 
Department  for  the  fiscal  year  1929-30. 

The  bids  were : 

Serv  U  Garbage  Co.      Monthly  rate  of  £970.00 

Soavenger  Protective  Assn. $ 

Sunset  Soavenger  Co.,  and  )   Monthly  rate  *;699.00 

Dominico  Fontana         ) 

Thos.  Marioh  Monthly  rate    0.75" 


You  state  that  Thos.  Marish  is  neither  a  licensed 
refuse  collector  nor  has  he  a  permit  from  the  ^oard  of  l.ealth 
under  the  terms  of  an  Initiative  Proposition  for  an  Ordinance 
"Providing  For  The  Collection  And  disposition  of  Refuse  in 
the  City  and  oounty  of  o&n   -'rancisooj  *   *  adopted  by  the  voters 
June  14,1927. 

I  note  you  further  state  that  said  Thos.  ilarich  does  not 
possess  the  necessary  equipment  to  do  the  work  on  which  he  has 
submitted  his  bid. 

In  view  of  the  foregoing  facts  you  present  three 
problems,  as  follows: 

1.  ,,hether  the  bid  of  Thomas  Llarich  is  a  responsible 
bid? 

2.  If  under  the  fact  that  he  is  not  a  licensed 
collector,  and  by  reason  thereof  not  pemitted  to  enter 
into  a  contract  for  the  work,  may  you  exonerate  the  S1000.00 
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check  deposited  by  him  et  the  time  of  the  bid,  as  security 
for  his  entering  into  a  contract? 

3.  In  the  event  of  his  beinc  determined  an 
irresponsible  bidder,  may  you  enter  into  a  oontraot  with 
Scavengers  Protective  Assn.  et  al.,  the  next  lowest  bidder, 
which  association  is  a  "licensed  refuse  collector",  under 
authority  of  the  aforesaid  Ordinance? 


OPINION 

The  Ordinance  "Providing  For  the  Collection  and  Disposition 
of  Refuse  in  the  City  and  county  of  an  rancisco;    *  adopted 
by  the  electors  at  an  election  held  on  June  14,1927,  in  ection 
1,  thereof,  defines  the  term  "refuse",  as  used  in  the  Ordinance 
as  follows: 

"The  term  'refuse*  as  used  in  this  ordinance 
shall  be  taken  to  mean  all  waste  and  discarded  materials  from 
dwelling  places,  households  and,  apartment  houses,  including 
waste  or  discarded  food,  animal'  "and  vegeteTble  natter  from 
kitchens  of  dwelling  places,  households  and  apartment  houses, 
waste  paper,  cans,  .lass,  ashes  and  boxes  and  the  cuttings 
from  trees,  lawns  and  jardens." 

And  as  the  Proposal  No.  468,  invites  bids  for 
scavenger  service  for  the  -chool  departments,  which  does  not 
fall  within  the  meaning  of  "dwelling  places,  households  and 
apartment  houses,"  suoh  ordinanoe  is  not  applicable  to  a 
person  solely  engaged  in  the  removal  of  refuse  from  schools. 

Thus,  for  Mr.  Thos.  liarish  to  be  qualified  to  bid 
on  the  proposal  under  consideration  it  is  not  neoessary  for 
him  to  be  licenses  as  indicated  above. 

Referring  to  the  query  as  to  responsibility  of 
Mr.  llarish,  as  a  bidder,  that  is  a  matter  which  is  entirely 
within  your  discretionary  power,  and  the  fact  that  he  is  not 
possessed  of  the  necessary  equipment  for  the  service  desired 
and  cannot  obtain  said  equipment  in  time  to  do  the  work  as 
required  by  your  proposal  may  be  considered  as  a  factor  in 
reaching  your  determination  as  to  his  responsibility. 

A  check  deposited  by  a  bidder  is  forfeited  only 
when  such  person  is  the  recipient  of  the  award  pnddfor  a 
period  of  ten  days  subsequent  to  the  award  ifaiis  or  neglects 
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*o  enter  Into  the  contraot  and  file  the  required  bond,  .uo. 
oeiac  the  case,  you  may  exonerate  the  11000.00  chock  unless 
uarlon  is  delinquent  as  above  Indicate  . 

You  may  award  the  contract  in  question  to  the 
person  whom  you  consider  to  be  the  lowest  responsible  bidder, 
considering  all  the  factors  %h  operly  enter  into  a 

deliberation  for  service  as  here  involved. 

Trusting  that  this  satisfactorily  answers  all  your 
inquiries,  1  a 


rie speot fully, 


7  Attorne.-. 
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September  6,  1929. 

b«  eabr&eed  Is 

SUBJECT:  Re:  Section  1714-1/2,  Civil  Code  -  Imposing  Liability  upon 
City  and  County  for  Negligence  of  Motor  Vehicle  Drivers. 

Board  of  Public  Y;orks, 

City  Hall, 

San  Francisco,  Calif. 

Gentlemen:   ^^   BftttW|  tt8   ^g^gy 

Under  date  of  August  27th,  1929,  you  asked  me  to  forward 
an  opinion  relative  to  the  obligations  of  the  City  and  County  of 
San  Francisco  and  the  different  departments  thereof  under  Assembly 
Bill  No.  595,  Chapter  260,  approved  May  11,  1929,  and  numbered 
1714-1/2  in  the  Civil  Code  of  the  State  of  California. 

Specifically  you  asked  me  three  questions  - 

1.  Must  the  City  insure  its  liability  under  this  law? 

2.  Must  the  City  enforce  recovery  from  the  employees  driv- 
ing its  equipment  if  damages  have  "been  recovered  against  it? 

3.  Should  the  City  require  that  its  motor  vehicle  operators 
insure  their  own  individual  liabilities? 

OPINION 

The  bill  in  question  purports  to  establish  a  liability  upon 
this  City  that  has  been  heretofore  unknown,  that  is  to  say,  it 
attempts  to  attach  liability  upon  this  City  and  County  for  the  oper- 
ation of  motor  vehicles  used  by  the  City  or  by  the  City's  employees 
in  a  governmental  and  administrative  capaoity.  The  headnote  to  the 
Act  reads  as  follows: 

"An  act  to  add  a  new  section  to  the  Civil  Code  to  be 
numbered  1714-1/2,  relating  to  negligence  upon  the 
part  of  officers,  agents  and  employees  of  the  state, 
oounties,  cities  and  counties,  municipal  corporations, 
sohool  districts,  irrigation  districts,  districts  es- 
tablished by  law  and  political  subdivisions  of  the 
state  and  authorizing  the  issuance  of  insurance 
covering  such  liability. * 

Under  Article  IV,  Section  24,  of  the  Constitution  of  the 
State  of  California,  it  is  provided: 

"Every  act  shall  embrace  hut  one  subject,  which  subject 
shall  be  expressed  in  its  title.  But  if  any  subjeot  shall 
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be  embraced  in  an  act  which  shall  not  be  expressed  in  its 
title,  such  act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  expressed  in  its  title." 

There  is  nothing  within  the  headnote  of  this  act  which  places 
any  liability  upon  the  state,  or  county,  or  cities  and  counties,  or 
municipal  corporations,  but  the  act,  according  to  its  heading,  is  one 
solely  relating  to  the  negligence  upon  the  part  of  officers,  agents 
and  employees. 

The  same  matter,  as  is  involved  herein,  was  before  our 
Appellate  Court  in  - 

BRUNSON  V.  CITY  OF  SANTA  MONICA,  27  Cal.  App.  89. 

In  that  case  liability  was  sought  to  be  imposed  upon  the 
City  of  Santa  Monica  beoause  of  the  alleged  negligence  of  its  agents, 
officers,  servants  and  employees  in  regard  to  maintenance  of  a  certain 
dumping  ground. 

The  law  involved  was  an  Act  approved  April  26,  1911  {Stats. 
1911, vp.  1115)  entitled: 

"An  act  relating  to  the  liability  of  public  offic- 
ers for  damages  resulting  from  defects  and  dangers  in  streets, 
highways,  public  buildings,  public  work  or  property." 

Section  1  of  said  act  attempted  to  set  forth  a  liability  upon 
the  City  for  suoh  negligence  of  its  agents,  officers,  servants  and 
employees • 

The  court  held  such  act  to  be  void  and  unconstitutional  be- 
oause of  its  defective  heading. 

Statutes  imposing  such  a  new  and  additional  liability  are 
to  be  striotly  construed. 

The  decision  in  lirunsen  v.  City  of  Santa  Monica  (supra) 
is  supported  by  - 

WHITEMftH  v.  IHRIG.  DIST,  60  Cal.  App.  242; 
NEWBERRY  v.  EVANS,  74  Cal.  App.  506; 
HAM  V.  LOS  ANGELES,  4  Cal.  App.  152; 
SOUTH  V.  SAN  BENITO,  40  Cal.  App.  16; 
DOBBINS  v.  ARCADIA,  44  Cal.  App.  185; 
CHAFER  v.  LONG  BEACH,  174  Cal.  483; 
BALZANO  V.  TRASGSR,  57  Cal.  App.  Dec.  47; 
BARNETT  v.  CONTRA  COSTA,  67  Cal.  77. 
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Therefore,  It  is  my  opinion  that  no  additional  liability  has 
been  placed  upon  this  City  and  County  by  the  passage  of  said  statute, 
and  that  insofar  as  it  attempts  to  do  so  by  the  wording  of  Section 
1714-1/2  of  the  Civil  Code  is  unconstitutional  and  void. 

The  conclusion  arrived  at  as  to  the  constitutionality  of 
said  section  renders  it  unnecessary  to  answer  any  of  the  questions 
asked. 


Respectfully  submitted, 

•■■ 

CITY  ATTOHMr 
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September  10,  1929. 


SUBJECT:  Taxation  of  Imported  Merchandise. 

Dear  Sir: 

REQUEST 

Your  request  for  an  opinion  has  been  received  as  follows: 

Should  the  Assessor  endorse  a  voucher  requesting  the  Board  of 
Supervisors  to  grant  a  refund  of  taxes  voluntarily  paid  on  the  ground 
that  the  property  involved  was  imported  merchandise? 

OPINION 

From  the  facts  of  this  case  it  appears  that  the  Paramount 
Food  Products  Corporation  have  ha<.  consigned  to  it  for  sale  certain 
foreign  merchandise  imported  by  the  consignor.  The  goods  were  shipped 
directly  from  Holland  to  San  Francisco  and  are  stored  in  a  San  Francisco 
warehouse  in  their  original  packages.  These  goods  when  sold  will  be 
shipped  by  the  consignee  to  various  parts  of  California  and  to  other 
states. 

Imported  artioles  retain  their  quality  as  such  until  by  some 
act  of  the  owner  they  have  been  merged  into  the  general  mass  of  the 
property  of  the  country,  or,  in  other  words,  until  tbey  have  passed 
from  the  control  of  the  importer,  or  been  removed  hy  him  from  their 
original  cases.   24  CAL.  JURIS.  143. 

In  LOW  V.  AUSTIN,  13  Wall.  (U.S.)  29,  20  L.  Ed.  517,  the 
court  held  that  goods  imported  do  not  lose  their  character  as  imports 
and  beoome  incorporated  into  the  mass  of  property  of  the  state  until 
they  have  been  passed  from  the  control  of  the  importer  or  been  broken 
up  by  him  from  their  original  cases. 

It  therefore,  appears  that  the  goods  in  question  have  not 
lost  their  character  as  imports  and,  therefore,  are  not  taxable  in 
California. 

The  Board  of  Supervisors  is  authorized  to  order  the  return 
of  any  taxes,  penalties  or  oosts  paid  more  than  once,  or  erroneously 
or  illegally  collected,  upon  a  verified  claim  by  the  person  who  paid 
the  tax  filed  within  three  years  after  making  the  payment.  24  CAL. 
JURIS.  319;  Sec.  3804,  POL.  CODE. 
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I  am,  therefore,  of  the  opinion  that  it  is  your  duty  to 
authorize  the  payment  of  the  aforesaid  taxes  illegally  collected  during 
the  period  three  years  prior  to  the  filing  of  a  verified  claim, 

i'Bl 

Respectfully  submitted, 


CITY  ATTORNEY 


Assessor, 
City  Hall. 
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t.  10th,  1929. 


SUBJECT:   Title  of  Harry  B.  Allen,  Inc.,  to 

oertain  property  in  Sea  Cliff,  commonly 
known  aa  "China  Beaoh"  • 


Dear  Sirs: 

You  have  asked  that  you  be  advised  as  to  whether  the 
City  and  County  of  San  i*"rancisoo  has  any  interest  in  certain  lands 
embraced  in  a  proposed  map,  which  Harry  B.  Allen,  Inc.,  has  made 
application  to  record, 

OPINION. 

For  the  purpose  of  complying  with  your  request,  I  caused 
the  California  Paoifio  Title  &  Trust  Co.,  to  make  an  examination  of 
the  title  to  the  property  in  question.  The  report  made  by  the  Title 
Company  is  hereto  attached,  and  it  appears  therefrom,  that  the  prop- 
erty in  question  is  owned  by  Harry  B.  Allen,  Inc,  and  it  does  not 
appear  that  the  city  has  any  interest  therein,  except  its  claim  for 
taxes  for  the  ourrent  year* 

Transmitted  herewith  is  a  map  delivered  to  me  by  Mr.  Harry 
B.  Allen,  and  from  whioh  the  description  reported  upon  by  the  Title 
Company  was  taken.  The  property  in  question  is  that  whioh  is  shown  in 
yellow  upon  the  map,  end  that  portion  of  lot  10  shown  in  hatched  lines. 
The  title  report  shows  that  the  southwesterly  boundary  of  the  property 
is  the  Pacific  Ocean.  Seotion  820  of  the  Civil  Code  provides  that 
"except  where  the  grant  under  which  the  land  is  held  indicates  a 
different  intent,  the  owner  of  the  upland,  when  it  borders  upon  tide 
water,  takes  to  the  ordinary  high  water  mark". 

Therefore,  basing  my  opinion  upon  the  attached  report  of 
the  Title  Company,  I  must  advise  you  that  the  title  to  the  property  in 
question  is  vested  in  Harry  B.  Allen,  Inc,  and  that  the  southwesterly 
boundary  thereof  is  the  ordinary  high  water  mark  of  the  Pacific  Ocean 
at  said  boundary,  and  that  the  city  has  no  interest  in  the  property. 

Sincerely, 


CITY  ATTORNEY. 
To  Board  of  Supervisors, 
(1) 
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3  2  C. 


Sept.  20th,  1929. 


SUBJECT:   In  r©  Validity  of  Appointment  of 

Charles  J.  Collins,  as  Registrar  of 
Voters,  and  of  J.  H.  Zemansky  as  a 

Member  of  the  Election  Commission. 


Dear  Sir: 

I  am  in  receipt  of  your  letter  under  date  of 
September  10th,  in  which  you  ask  that  I  adTise  you  as  to  the 
validity  of  the  appointment  of  j*ir.  Charles  J.  Collins  as 
Registrar  of  Voters,  and  of  Mr.  J.  K.  ^emansky  as  a  member  of 
the  .lection  Commission  of  San  Francisco.  You  direct  attention 
to  the  fact,  that  for  several  years  immediately  preceding  Kr. 
Collins'  appointment  he  had  been  serving  as  a  member  of  the 
Election  Commission  under  appointment  from  the  I  ay or,  and  that 
■r.  :;emansky  had,  within  one  year  of  the  date  of  his  appointment, 
been  serving  as  registrar  of  Voters,  and  had  also  been  retired 
under,  and  was  enjoying  the  benefits  of,  the  San  Francisco  City 
Employees '  Retirement  System.   You  also  ask,  that  if  these 
officers  have  not  been  legally  appointed,  what  is  the  effect  of 
their  appointment  on  any  election  which  might  be  held  while  they 
are  holding  their  respective  offices,  and  also  if  the  appointment 
is  not  legal,  must  you  as  Auditor  audit  demands  approved  by  the 
Election  Commission  or  by  the  Registrar. 

OPINION. 


The  appointment  of  Mr.  Collins  was  made  by  the  Election 
Commission  pursuant  to  the  provisions  of  ^ec.  3,  Chap.  I,  Art.  II, 
of  the  Charter,  and  Mr.  r.cmansky's  appointment  was  made  pursuant  to 
Sec  1  of  the  same  chapter  and  article.  Section  2  of  the  chapter 
mentioned  provides: 

"No  member  of  the  Board  (Election  Commissioners), 
nor  Registrar,  nor  Deputy  Registrar,  shall,  during  his 
term  of  office,  be  a  member  of  any  convention  the 
purpose  of  which  is  to  nominate  candidates  for  office; 
nor  be  eligible  to  any  other  municipal  office  during 
the  term  for  which  he  shall  have  been   )ointea,  or 
for  one  year  thereafter;". 
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It  is  admitted  that  the  appointment  of  rr.  Collins  came  within  one 
year  after  he  ceased  to  be  a  member  of  the  Eleotion  Commission,  and 
of  Mr.  Zemansicy  within  one  year  after  he  ceased  to  be  Registrar  of 
Voters •   Therefore,  we  must  give  consideration  to  the  effeot  as 
well  as  tc  the  validity  of  the  provision  of  the  charter  above  quoted. 

Section  3  of  rtiole  II.   of  the  Constitution  of  the  State, 
provides  for  the  oath  to  be  taien  by  til  persons  appointed  to  office, 
and  also  provides  that  "no  other  oath,  declaration  or  test  shall  be 
required  as  a  qualification  for  any  public  office  or  public  trust." 

In  the  ease  of  SKSiSEAE  v.  SCOTT,  145  Cal.  684,  wherein 
the  validity  of  the  charter  provision  reruiring  a  five  years  resi- 
dential qualification  for  the  office  of  Tax  Collector  of  San 
Prancisoo  was  considered,  the  supreme  Court  held: 

"It  may  be  admitted  that  the  legislature  can 
neither  increase  nor  diminish  the  qualifications 
which  the  Constitution  has  prescribed  for 
eligibility  to  any  of  the  offices  created  by  that 
instrument,  but  for  s.ll  offices  which  the  legis- 
lature may  authorize,  either  by  virtue  of  express 
authority  therefor  in  the  constitution  itself,  or 
by  Virtue  of  its  general  legislative  authority, 
it  may  prescribe  such  qualifications  as  in  its 
judgment  will  best  accord  with  public  poliey  or 
subserve  the  interest  of  those  affected  thereby."' 

The  court  in  the  same  case  held  that  the  provisions 
of  a  municipal  charter  had  the  same  force  and  effect  as  a  legisla- 
tive act,  and  that  if  such  a  charter  required  that  a  person 
occupying  the  office  of  Tax  Collector  should  have  resided  in  the 
City  -and  County  for  five  years  prior  to  his  assuming  the  office, 
one  who  had  not  so  resided  was  not  qualified  for  the  position. 

In  RSED  v.  HAMHOTD,  18  Cal.  ;\pp.  442,  the  District 
Court  of  Vppeal  held: 

"It  is  unnecessary  to  cite  authority  in  support 
of  the  proposition,  that  the  legislature  subject  to 
the  provisions  of  the  Constitution  may  create 
county  offices,  prescribe  the  tenure  thereof,  fix 
the  salary  and  determine  the  qualifications  required 
to  render  one  eligible  to  election  or  appointment 
to  such  office." 
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I  am  therefore  of  the  opinion  that  the  charter  provision 
precluding  one  who  has  served  as  a  member  of  the  Election  Commission 
or  as  Registrar  of  Voters,  from  holding  any  other  municipal  office 
for  a  period  of  one  year  after  the  expiration  of  his  term,  is  a 
valid  and  legal  enactment  of  the  people  of  the  city. 

This  brings  us  to  the  effeot  of  the  appointment  of  Mr. 
Collins  and  Up,  Zemansky  to  the  respective  positions  which  they  are 
occupying. 

In  PALMER  v,  WOODBURY,  14  Cal.  43,  the  Supreme  Court 
held  that  in  the  matter  of  the  appointment  of  San  Francisco  Bay 
pilots,  the  Board  of  Pilot  Commissioners  was  limited  in  its 
selection  to  the  class  provided  in  the  law  authorizing  the  appoint- 
ment, saying: 

"A  discretion  is  given  as  to  the  individuals 
to  be  appointed,  end  this  discretion  the  court 
cannot  control;  but  no  discretion  as  to  the 
classes  from  which  these  individuals  shall  be 
taken.  The  Legislature  had  the  right  to  declare 
the  tests  of  eligibility,  as  well  as  to  give  the 
power  to  select.  ******  ^e  Board  acting  as  a 
Special  Commission,  organized  by  ct  of  the 
Legislature,  has  just  such  powers  as  the  Act 
oonfers  upon  it.  It  cannot  transcend  those 
powers.  It  must  make  its  appointments  from  the 
classes  of  persons  prescribed  in  the  Act." 


In  UraEPEHDJSHCiS  LEAGRJE  V.  TAYLOR,  154  Cal,  179,  the 
charter  provision  relative  to  the  appointment  of  election  Commission- 
ers was  before  the  Supreme  Court  upon  the  question  as  to  whether  it 
was  mandatory  upon  the  i.layor  to  make  his  appointments  from  those 
classes  specified  in  Section  1  of  the  Chapter.  The  court  said: 

"The  Mayor  has,  and  necessarily  must  have, 
a  discretion  in  the  selection  of  the  individuals 
to  be  appointed,  but  he  has  no  discretion  to 
seek  those  individuals  outside  the  designated 
class  of  eligibles.,( 


The  section  of  the  charter  relative  to  the  appointment 
of  the  officers  in  question  provides  what  may  be  termed  "disqualifica- 
tions" rather  than  "qualifications",  but  there  can  be  no  question 
that  one  who  possesses  the  disqualifications  is  in  the  same  position 
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as  he  who  lacks  the  qualifi oat ions. 

I  am  therefore  of  the  opinion  that  rb  Sr«  Collins 
ana  Mr.  Zemansky  both  oorae  v;ithin  a  class  which  is  precluded  from 
receiving  appointment  to  their  respective  positions,  that  their 
appointment  is  invalid. 

De  Faoto  Officers. 


notwithstanding  the  invalidity  of  the  respective 
appointments,  it  appears  to  mo  that  both  Mr.  Collins  and  Mr. 
Zemansky  are  de  facto  officers,  and  that  their  respective  official 
acts  are  valid. 

See  Matter  of  DAKFCRD,  157  Cal.  425,   In  this 
case  one  of  the  questions  disposed  of  by  the  court  was  the 
validity  of  certain  judicial  proceedings  upon  the  ground  that  the 
judge  was  an  alien.  The  court  said: 

"The  fact,  if  it  had  been  a  faet,  that 
the  judge  presiding  at  the  trial  was  an  alien, 
and  therefore  ineligible,  made  him  none  the 
less  a  de  facto  officer." 


said: 


In  MCCARTHY  v.  vVILSGN,  146  Cal.  323,  the  court 

"Conceding  that  the  evidence  showed  that 
certain  members  of  these  boards  (election 
boards)  came  within  the  inhibition  of  Section 
1142  of  the  Political  Code,  and  were  thei^e- 
fore  ineligible,  they  nevertheless  did  act, 
and  were  at  least  de  facto  officers  of  elec- 
tion, and  as  such  their  acts  v/ere  valid  in 
the  absenoe  of  fraud,  even  though  they  did  not 
possess  the  qualifications  requisite  for  the 
office.  Certainly  no  principle  of  law  would 
warrant  the  disfranchisement  of  the  voters  of 
a  precinct  on  any  sueh  ground  as  the  one 
relied  on  as  the  basis  of  this  objection." 

The  same  principle  finds  approval  in  PAVIS  v. 
GRUNIG,  143  Cal.  342,  and  in  the  later  case  of  CLARX  v.  CITY  OF 
MANHATTAN  3HACH,  175  Cal.  637. 
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Aleo  PEOPLE  v.  TITUS,  (Cal.  App. )  259  Pao.  465: 

"An  officer  de  facto  is  one  whose  acts, 
though  not  those  of  a  lawful  officer,  the  law, 
upon  principles  of  policy  and  Justice,  will  hold 
valid  so  far  as  they  involve  the  interests  of 
the  public  and  third  persons,  where  the  duties 
of  the  office  were  exercised,  first,  without  a 
icaown  appointment  or  election,  hut  under  such 
circumstances  of  reputation  or  acquiescence  as 
were  calculated  to  induce  people,  without 
inquiry,  to  submit  to  or  invoice  his  action, 
supposing  him  to  be  the  officer  he  assumed  to 
be." 


I  am  therefore  of  the  opinion  that  although  the 
appointment  of  both  Mr.  Collins  and  Mr.  Zemansky  may  have  been 
irregular,  that  if  they  are  performing  the  duties  of  their  office 
and  are  reoognized  generally  as  the  persons  to  discharge  the 
duties  of  their  respective  offices,  that  they  are  de  facto 
officers,  and  that  their  official  acts  while  so  ac^Tng  are  en- 
titled to  the  same  faith  and  credence  as  if  they  were  also 
de  jure  offioials. 


Salary. 

Although  the  acts  of  a  person  performing 
assumed  duties  as  an  officer  de  facto  ordinarily  are  regular  and 
valid,  it  does  not  follow  that  a  de  facto  officer  may  claim  the 
compensation  attached  to  the  office.  The  Code  does  not  authorize 
a  de  facto  officer  with  color  of  title  to  receive  the  salary  of 
the  office,  irrespective  of  whether  the  title  he  claims  is  valid 
or  invalid,  if  no  proceeding  or  action  to  oust  him  or  contest  his 
title  is  pending.  21  Cal*  Jur.  1017-1018. 

The  above  teat  is  supported  by  the  following 
cases: 

BURKE  v.  EDGAR,  67  Cal.  183,  where  the  Supreme 
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Court  said: 

"It  is  consistent  with  the  finding  made, 
that  each  of  the  parties  were  de  facto  officers, 
and  it  is  well  settled  in  thisTtate  that  a 
&e  fapto  officer  cannot  recover  the  compensation 
or  salary  annexed  to  suoh  office,  that  such 
salary  is  incident  to  the  title  to  the  office 
and  not  to  its  occupation  or  exercise." 

Also,  BAOTSRMAN  vs.  BOYLE,  160  Cal.  197  -  In  which 
oase  the  court  held  that  the  amendments  to  Section  936  and  937  of 
the  Political  Code  relative  to  compensation  of  officials  whose 
right  to  hold  offioe  is  contested,  do  not  apply  to  cases  where 
there  is  no  contest  to  the  right  to  the  office,  and  that  in  the 
latter  mentioned  cases  the  general  rule,  that  one  must  be  a 
de  jy^0  as  well  as  a  de  facto  officer  to  be  entitled  to  the  salary 
or  the  office,  prevails. 

Also,  AKEERSOI  v.  LEWIS,  29  Cal.  App.  24. 

LEGSRTOI  VS.  CHAMBERS,  32  Cal.  App.  601. 
KORTOH  VS.  LEWIS,  34  Cal.  „pp.  621. 

You  are  therefore  advised  that  the  appointment  of  Mr. 
Collins  as  Registrar  of  Voters,  and  of  Mr.  Zemanslcy  as  a  member  of 
the  Election  Commission,  is  Invalid  by  reason  of  their  ooming  within 
the  disq.ua! if  1  cations  mentioned  in  the  charter,  but  nevertheless  they 
are  de  facto  offioers,  and  that  their  official  acts  in  so  far  as  the 
general  puDlic  is  conoerned  are  valid,  and  you  are  Justified  in 
auditing  the  legal  demands  of  the  Department  of  Elections  approved  by 
these  officials,  to  the  same  extent  as  if  they  were  de  Jure  officials. 

You  are  further  advised  that  neither  of  said  persons 
are  entitled  to  receive  the  salaries  attached  to  their  respective 
offioe,  as  long  as  the  disqualifications  remain. 

In  view  of  the  foregoing  conclusion,  it  is  not 
necessary  at  this  time  to  determine  any  disqualifications  which  may 
attach  to  Mr.  Zemansky's  right  to  hold  offioe  by  reason  of  his  being 
a  member  of  the  San  Francisco  City  Employees'  Retirement  System. 

Sincerely  yours. 


CITY  ATTORHEY. 
To  the  Auditor. 
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Sept.  26th,  1929. 


SUBJECT:   In  re  Payment  to  ff.  H.  Crim,  Jr., 

of  Amount  Claimed  for  Architectural 
Servioea  on  Park  Presidio  Junior 
High  Sohool. 


Dear  Sirs: 

I  am  in  receipt  of  your  letter  under  date  of  the 
19th  inst.,  in  whioh  you  ask  if  the  olaim  of  W.  H.  Crim,  Jr., 
for  #7298.12,  for  services  rendered  in  the  preparation  of 
final  plans  for  the  first  unit  of  the  Park  Presidio  High  School 
should  receive  your  approval. 

I  understand  from  the  communications  attached  to  your 
letter  that  Mr.  John  Reid,  Jr.,  was  appointed  to  prepare  pre- 
liminary plans  and  specifications  for  this  school,  and  that  his 
compensation  was  fixed  at  one-fifth  of  six  per  cent  of  the  oost  of 
construction;  that  these  plans  and  specifications  were  prepared, 
and  that  fa  H.  Crim,  Jr.  was  appointed  architeot  to  prepare  final 
plans  and  specifications,  and  that  his  compensation  was  fixed  at 
four-fifths  of  six  per  cent  of  the  cost  of  construction.  That 
the  estimated  cost  of  the  building  was  ^350,000.00,  and  that  if 
I.Ir.  Crim  had  been  permitted  to  complete  his  work,  he  would  have 
been  entitled  to  approximately  ,18400.00,  but  before  his  work  was 
completed  the  Board  of  Education  deemed  it  for  the  best  interests 
of  the  Department  that  work  on  these  particular  plans  and  specifi- 
cations should  be  abandoned.  That  in  the  preparation  of  the  plans 
and  specifications,  Mr.  Crim  expended  ^7,298.12,  una  now  makes 
claim  for  this  amount,  and  that  the  only  question  preventing  the 
payment  of  this  amount  is  the  faot  that  Mr.  Crim  was  subsequently 
retained  to  prepare  plans  and  specifications  for  the  second  unit 
of  the  Park  Presidio  Junior  High  school,  and  that  he  will  earn  in 
the  preparation  of  these  plans  an  amount  in  excess  of  the  $7298.12 
claimed  for  the  preparation  of  plans  for  the  first  unit. 

You  also  ask  that  if  this  amount  should  be  paid,  as  to 
whether  it  should  be  paid  as  a  capital  outlay. 


OPINION. 


It  would  appear  that  the  resolution  originally  appoint- 
ing Mr.  Crim  to  prepare  the  plans  and  specifications  for  the  first 
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unit  of  the  school  In  question  was  perfectly  proper,  and  that  if 
he  was  permitted  to  complete  his  work  that  he  would  have  been 
entitled  to  reoelve  approximately  v8400.00  for  his  services,  but 
that  by  reason  of  the  fact  that  the  Board  of  Education  deemed  it 
advisable  to  change  the  entire  plan  for  the  construction  of  this 
school,  Mr,  Crim  was  prevented  from  completing  his  work. 

Under  these  conditions,  I  am  of  the  opinion  that  a 
valid  contract  was  entered  into  with  Mr.  Crim  for  the  work  to' be 
done  on  the  first  unit,  and  that  as  long  as  he  completed  the  work 
which  he  was  engaged  to  do,  or  stood  ready  to  complete  it,  he  would 
be  entitled  to  the  agreed  price  ior  his  services.  In  other  words, 
a  valid  contract  existed  between  the  city  and  Mr.  Crim  for  the 
performance  of  this  work,  under  the  terms  of  whioh  a  specific  amount 
would  be  due  to  him  when  the  work  was  completed  or  when  he  would  be 
prevented  from  completing  it  by  any  action  of  those  who  retained 
him. 

Therefore,  a  certain  amount  being  due  to  Mr.  Crim, 
this  obligation  could  be  wiped  out  only  by  payment  or  by  the  entering 
into  some  new  contract  whereby  payment  of  the  original  amount  due 
would  be  waived.  There  is  nothing  in  the  record  which  you  have  sent 
me  which  shows  any  waiver  on  the  part  of  Mr.  Crim  of  the  payment  of 
this  amount,  nor  any  action  by  the  Board  of  Education  or  by  the 
Board  of  Public  Works  from  which  we  could  presume  that  he  did  waive 
payment. 

You  have  directed  my  attention  to  the  fact  that  Mr. 
Crim  was  retained  to  prepare  plans  and  specifications  for  the  second 
unit  of  the  school,  for  which  services  he  will  receive  an  amount  in 
excess  of  the  amount  which  he  claims  to  be  due  him  for  his  services 
on  the  first  unit.  This  of  Itself  does  not  mean  that  in  accepting 
the  second  employment  that  Mr,  Crim  waived  the  amount  due  for  the 
first.  There  was  a  definite  oontraot  entered  into  between  the  city 
and  Mr.  Crim  for  the  payment  for  his  services  on  the  first  unit,  and 
this  contract  can  only  be  satisfied  by  payment  or  by  the  entering 
in  to  a  new  contract  the  terms  of  which  would  waive  the  amount  due 
upon  the  old.  In  other  words,  a  novation  would  have  to  take  place. 
Seotion  1530  of  the  Civil  Code  defines  "novation"  as  "the  substitution 
of  a  new  obligation  for  an  existing  one". 

The  Supreme  Court  of  this  State  has  decided  that  the 
question  of  e  novation  is  always  one  of  intention,  and  the  evidence 
must  be  clear  that  both  of  the  parties  intended  that  the  new  contract 
would  wipe  out  and  supersede  the  old  one. 

See  PARKSIDE  REALTY  CO,  vs.  MaoiDONALD,  166  Cal.  426. 

SAVINGS  BANK  OF  SAN  DIEGO  vs.  CENTRAL  MARKET,  122  Cal.  28. 
GRIFFITH  vs.  GROGAN,  12  Cal.  317. 
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S1ihm4t+Afl   +*o+   X  the  existln«  oase  there  is  no  evidence  whatsoever 
£«Si     J    i       +  <*  W^S  tne  intent*°*  either  of  L'r.   Crim  or  of  the 
3?£J  of/"duca*i?11  «"*  if  the   former  were  retained  to  prepare  the 

SSSt^T^f1**1008  i0T  th0  seoond  xmit  of  the  sohool  that  the 
J?£S  nS       ?  hl»for  ■•*vioee  rendered  on  the   first  unit  would  be 
lilli      h  +*  f1  ^erefore  of  the  opinion  that  no  novation  took 
place,   and  that  the  contract  with  Mr,   Crim  for  services  on  the  first 

M^n;*8^?*^7*.80?"!**  from  the  «°»t*aot  ^r  services  on  the 
seoond     and  that  he  is  therefore  entitled  to  the  compensation  due 
for  the   services  on  the  first  unit. 

+v,0r,  ♦*..  *   "'v?0^6  that  the  ^o^t   claimed  by  Mr.   Crim  is  less 

f iSt  service?  WSJf^  7°^*  h?Ie  *ee?  vdue  taider  *ie  contraet  for  **• 
h«  8?n   ?>  !;     TMS  is  u  setter  which   is  entirely  up  to  him,   and 

«!«•   n?7  •0pti0n.°f  Claimir^  the   tota*  aiaount  due  or  the   reasonable 
value   of  hie  services  and  expenses. 

.,       ..  You  are  therefore  advised  that  your  Board  has  full 

authority  to  approve   the   demand  of  $T£98.12  presented  by  fi*.   Crim. 

.      -,  ,  mM       ^c  to  the  particular  fund  from  which  this  amount 

SSS   iVfhJ*  fU  *2  adyleea  fi**  if  your,  Department  deemed  a 
change  in  the  plane  oi  this  particular  school  to  be  for  the  best 
interests  of  the  Department,   that  the  cost  of  preparing  the  firat 

ittZ  frL%SrC+Per  +f  T  cf4nst  capital  outlay.   ^d  that  It  mly\e 
paid  xrom  that  particular  budget  item. 


Very  truly  yours, 


CITY  LTTOTQZLY. 


To  the  Board  of  Education. 
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October  2,  1929. 


SUBJECT*  Right  of  Board  of  Education  to 

Withhold  remanent  Classification 
t        of  Teacher. 


Jentleraen: 

**I  desire  advice  In  regard  to  the  classification  of 
Mrs.  Grace  Kendall  who  is  now,  and  has  been  for  the  past  fire 
yoars,  a  substitute  teacher  in  the  Galileo  High  School. 

Mrs.  Kendall,  then  Miss  Grace  'fully,  was  appointed 
January  17,  1922  to  teach  in  the  San  Francisco  public  school. 
The  following  suroier  she  was  married  and  because  teachers  of 
Salesmanship  are  difficult  to  secure,  she  was  doubtless  con- 
tinued as  a  substitute  teacher,  but  apparently  without  any 
aotlon  on  the  part  of  the  Board  of  education.   he  notified 
the  Board  In  October,  1922,  of  the  change  in  her  name.  Appar- 
ently she  was  permitted  to  continue  as  a  teacher  in  the 
Galileo  i  igh  School  without  any  action  on  the  part  of  the 
Board  of  1'duoation  until  June,  1929.  The  Board  of  Education 
classified  Mrs.  Kendall  during  this  period  as  a  substitute 
teacher.  She  was  paid  according  to  the  regular  salary 
schedule.  Following  a  resolution  of  the  Board  of  iiducation 
to  pay  substitutes  on  a  per  diem  instead  of  an  annual  basis, 
Mrs.  Kendall  was  notified  of  her  appointment  as  a  substitute 
te  cher.  She  now  ifcakee  claim  that  she  has  a  right  to  tenure 
and  to  be  classified  as  a  regular  teacher  due  to  having 
served  more  than  three  years  without  notice  from  the  Board 
of  Education  that  her  cervices  were  not  required  or  were  not 
satisfactory. 

The  Board,  as  you  know,  has  a  rule  that  raarried 
teaohers  are  not  eligible  for  appointment  and  disqualifies 
a  probationary  teacher  who  marries  during  the  period  of 
probation.** 

opinion 


ft»1 


Part  e,   Subdivision  5th,  ^ootion  1609  of  the  Political  code, 
luring  the    period  of  time  in  question  here,   provided  that  it  should 
Be  the  duty  of  the  Doard  of  Education  to  classify  as  permanent  all 
leachers  who  had  been  successfully  employed  as  teachers  for  two  con- 
secutive school  yoars,   when  the  school  district  in  whiofcuhe^had  been 
waoloyed,   engaged  at  least  eight  teaohers.     Of  course,    the  City  and 
Sounty  of    ;an  Franoisoo  engaged  the  requisite  number  of  teaohers  to 
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Jlassify  a  teaoher  as  permanent  after  two  years*  service.  In  part  i 
%t   the  same  subdivision  it  was  provided  that  probationary  teachers 
night  be  dismissed  only  on  the  same  grounds  as  those  provided  for  dis- 
aissal  of  permanent  teachers,  except  that  the  governing  board  before 
Ihe  expiration  of  the  two  years  period  might  not  rehire  a  probationary 
leacher.  That  Mrs.  Kendall  was  a  probationary  teaoher  and  not  a  sub- 
stitute teaoher  is  beyond  question.   (Part  o,  fub.  5th,  lee.  1809,  Pol. 
lode) ,  as  in  effect  in  1923. 

In  .uigsby  v.  King,  202  Cal.  299,  the  court  held  that  under 
Section  1609  of  the  Political  Code,  where  it  was  shown  that  a  teacher 
lad  performed  two  years  of  successful  work  it  was  the  duty  of  the 
Joard  of  Trustees  to  classify  her  as  a  permanent  teaoher,  and  any  other 
lotion  on  its  part  was  beyond  its  power  and  of  no  avail. 

In  the  instant  case  it  appears  that  on  October  24,  1922,  the 
teacher  in  question  notified  the  Board  of  Education  that  she  had  been 
larried.   The  Board  of  '^duoation  was  aware  of  the  fact  that  Mrs. 
[endall  was  a  married  woman  from  this  time,  and  apparently  had  been 
iware  of  this  fact  during  her  entire  period  of  probation.  The  Board 
>f  Education  took  no  official  oognizance  of  the  fact  that  Mrs.  Kendall 
ras  married  until  recently* 

I  am  informed  that  there  is  in  existence  a  rule  of  the  Board 
if  Sducation  to  the  effect  that  marriage  disqualifies  a  probationary 
;e^eher  from  permanent  service.  Apparently,  in  this  instance,  the 
toard  of  Education  waived  its  rule.   .aiver  may  be  shown  by  express  ueo- 
.arations,  or  by  acts  and  declarations  manifesting  an  intent  and  purpose 
tot  to  claim  the  supposed  advantage,  or  it  may  be  shown  by  a  course  of 
tots  and  conduct,  and  in  some  cases  will  be  implied  therefrom.  It  may 
,lso  be  shown  by  so  neglecting  and  failing  to  act  as  to  induce  a  belief 
ihat  there  is  an  intention  or  purpose  to  waive.   (40  Cyo.  267)   In  the 
nstant  case  it  appears  that  the  Board  of  Education  disregarded  its 
>ule  against  a  probationary  teaoher  being  married.  No  attention  was 
aid  to  the  rule  for  a  period  years,  henoe  it  must  be  presumed  that 
>he  rule  was  waived. 

Howsver,  irrespective  of  the  question  of  waiver,  it  appears 
hat  Section  1609  of   the  Political  code,  in  providing  that  where  there 
ere  two  years  of  service  by  a  teacher  the  teacher  obtained  a  perma- 
nent status,  established  tenure. 

In  Dutart  V.  woodward,  69  Cal.  App.  Deo.  761,  the  oourt  held 
bat  marriage  is  not  a  legal  ground  for  forfeiture  of  one1 a  status  as 
.  permanent  teaoher.  I  perceive  no  reason  for  not  holding  to  the  sams 
if  feet  with  respect  to  a  probationary  teaoher,  particularly  in  view  of 
>art  i,  subdivision  5th,  section  1609,  Pol.  code,  previously  referred 
io. 

I  cannot  conceive  that  the  fact  that  a  teaoher,  male  or  female, 
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who  gets  married  can  be  considered  as  violating  any  reasonable  rule  pre- 
scribed for  the  government  of  public  schools  whether  he  or  she  be  a 
probationary  teacher  or  a  permanent  teacher,  nor,  as  a  matter  of  fact, 
do  I  consider  that  that  subject  is  in  any  way  within  the  purview  of 
any  reasonable  rule  relating  to  the  government  of  a  sohool.  I  am, 
therefore,  of  the  opinion  that  the  rule  of  the  Board  of  ^duoation 
aforesaid  with  respect  to  the  forfeiture  of  the  status  of  a  probationary 
teacher  is  null  and  void. 

However,  irrespective  of  this  latter  point,  I  am  of  the  opinion 
that  Mrs.  Kendall,  in  view  of  the  foregoing,  has  the  right  to  be  class- 
ified, and  at  the  present  time  is  a  permanent  teacher,  and  that  she 
cannot  be  placed  on  a  substitute  list. 


Respectfully, 
er, 


'fttW  aW6i«» 


Board  of  education. 
City  Hall. 
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October  3,1929. 


SUBJECT:  Property  Taken  from  Prisoner,  at 
Time  of  his  rrest,  by  Police 
department,  and  looked  as  evidence 
is  in  Custodia  Legis,  and  not 
Subject  to  Attachment. 


Gentlemen: 

I  hare  before  me  a  communication  under  date  of 
the  twenty-seventh,  ultimo,  from  your  !Ir.  B.  J.  Judge, 
Captain  in  charge  of  Property  Clerk's  Office,  for  an 
opinion  as  to  property  held  by  him. 

The  statement  of  facts,  as  set  out  in  the  aforesaid 
letter,  is  as  follows: 

"About  five  days  ago,  Joe  ->ilva  was  booked 
under  a  oharge  of  wife  abandonment  for  failure 
to  support.  ...t  the  time  of  his  arrest  he  had 
on  his  person  three  Cashier's  Checks  for  *100.00 
each,  which  the  Police  Court  Ho.l,  presided  by 
Judge  O'Brien,  ordered  booked  as  evidence  in 
the  case  and  the  same  is  now  in  the  Property 
Clerk's  Office,  subsequently,  viz:  yesterday, 
an  attachment  was  levied  against  those  checks. 
To-day  Judge  O'Brien  signed  an  order  directing 
the  return  of  the  checks  to  Mr.  tiilva,  with  the 
consent  and  the  endorsement  upon  the  oheoks  to 
turn  the  same  over  to  his  wife  for  her  support 
and  other  incidental  matters. 

Mr.  Pagnuelo,  as  attorney  for  Joe  oilva, 
raises  the  contention  that  the  moneys,  being 
first  booked  in  evidence,  were  in  custodia  legis, 
and  that  any  attachment  levied  subsequently  thereto 
did  not  remove  the  priority  olaim  and  jurisdiction 
of  the  Court,  nor,  as  a  faot,  the  legal  right  of 
either  the  defendant  or  hie  wife,  under  the  facts, 
above  stated,  to  resume  possession  of  said  property, 
providing  the  same  is  released  from  the  evidence  and 
ordered  returned  to  the  defendant  or  his,  v.lfe  by  the 
Court.  As  above  stated,  the  defendant  here  consents 
that  the  moneys  be  turned  over  to  wen.   oilva  under 
the  supervision  of  the  Probation  department  for  the 
reason  that  Mr.  bilva,  pending  disposition  of  this 
oase,  tw&  months  hence,  has  been  placed  under  probation. 
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OPINION. 


Property  taken  from  a  person  charged  with  crime,  at  the 
time  of  Lis  arrest,  and  hooked  as  evidence  in  the  matter,  is 
inpressed  with  a  peculiar  sanotity,  designated  hy  the  law,  as 
property  in  custodia  legis. 

Due  to  the  nature  imparted  to  the  property  by  virtue  of  the 
manner  of  its  acquirement  "by  the  public  officer,  and  as  a  protective 
feature  to  the  person  who  must  surrender  it  regardless  of  his  desires 
in  the  matter,  the  law  says  that  such  property  shall  not  be  subjected 
to  the  same  burdens  that  ordinarily  fall  upon  property  held  freely 
by  its  owner. 

In  Volume  15  of  California  Jurisprudence  at  page  1012,  this 
language  appears: 

"As  a  general  rule,  property  taken 
from  a  prisoner  on  his  arrest  by  an 
tffficer  charged  with  that  "uty  la  not, 
vhile  in  the  hands  of  such  officer,  subjeot 
to  levy  und  cannot  be  reached  by  garnishment, 
the  reason  being  that  to  hold  otherwise  would 
lead  to  grave  abuse  of  criminal  process." 

coffss  v.  B&nnsSt&M  cai.sei. 

The  latest  expression  of  our  ~upreme  ^ourt,  as  to  the  law 
involved  in  this  subject,  is  the  case  of  John  tf.  Emanuel  ▼.  albert 
Slckofsky  et  al.  198  Gal.  page  713,  where  the  oourt  re-enunsiated 
the  above  uoteu  principle. 

The  Cashier  Checks  in  the  possession  of  your  Property  Clerk 
havin  been  h  Id  at  the  time  of  the  attachment,  in  custodia  leg*8, 
such^proceis  is  of  no  avail,  and  the  said  checks  should  be  disposed 
of  as  ordered  by  the  Police  Court,  in  view  of  rt»  consent  and 
endorsement  having  been  given  by  the  prisoner. 

Respectfully, 


City  attorney. 


POLIOS  DE        »   T  T™ 
PHOPOT*  CLERK'S  .01 VI -ION. 
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Oct.  14th,  1929. 


SUBJECT:   In  re  Interest  on  Funds  of 
Municipal  Railway. 


Sear  Sir: 


You  direct  my  attention  to  Section  No.  7  of  a  proposed 
ordinance  regulating  the  disposition  of  income  of  the  Itunioipal 
Railway,  which  section  provides  for  the  loaning  or  investing  of 
the  surplus  and  reserve  funds  of  the  railway,  and  for  the  crediting 
of  the  interest  earned  to  the  fund  rather  than  to  the  general  fund 
of  the  city. 

OPDJIOK. 


Section  2,  Chap.  II,  Art.  Ill  of  the  Charter  provides 
thnt  "The  General  Fund  shall  consist  of  moneys  received  into  the 
Treasury  and  not  specifically  appropriated  to  any  other  fund." 

Section  2,  Chap.  Ill,  Art.  IV.,  dealing  with  the  deposit 
of  municipal  funds  in  banks  provides:  "Interest  on  all  moneys 
deposited  as  herein  provided  for  shall  belong  to  the  City  and  County, 
and  shall  be  paid  quarterly  into  the  general  fund  of  the  City  and 
County,  except  where  the  law  or  this  charter  otherwise  directs." 

It  would  appear  to  me  that  the  charter,  if  it  does  not 
specifically,  it  does  impliedly  otherwise  direct  as  to  interest 
earned  upon  the  funds  of  a  public  utility.  Sub.  1  of  Section  16 
of  Article  XII  provides: 

"V/henever  any  publio  utility  shall  be  operated 
by  the  City  and  County,  the  receipts  from  such 
utility  shall  be  paid  daily  into  the  city  treasury 
and  maintained  in  a  special  fund  maintained  for 
such  utility." 

Interest  earned  upon  the  funds  of  a  utility  are  "receipts"  from  that 
utility,  and  therefore,  they  should  be  treated  in  all  resps ets  as 
other  income  from  the  utility  and  be  credited  to  the  sps  cial  fund 
maintained  by  your  office  of  that  particular  utility. 


Furthermore,  Sub.  3  of  the  same  section  provides  for  the 
keeping  of  the  accounts  of  any  operated  utility  in  such  a  manner 
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"as  to  show  the  true  and  complete  financial  results  of  such 
municipal  ownership",   unless  interest  earned  on  the  funds  of  the 
utility  are  credited  to  it,  the  "true  financial  results"  are  not 
shown.  Again,  the  whole  scheme  provided  by  our  eharter  for  the 
operation  of  a  utility  contemplates  that  the  particular  utility 
should  be  operated,  so  far  as  possible,  as  a  privately  owned  one* 
Interest  earned  on  the  funds  of  a  privately  owned  utility  would 
undoubtedly  belong  to  the  utility. 

You  are  therefore  advised  that  the  section  of  the 
ordinance  mentioned  is  valid,  and  when  passed  that  you  should 
handle  the  funds  of  the  Municipal  Railway  in  accordance  with  its 
provisions. 


Sincerely  yours, 


CITY  ATTORNEY. 


To  the  Treasurer. 
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Oct.  24th,  1929, 


SUBJECT:  legal  Obligation  of  Grandparents 
to  Support  Dependent  ilinors. 


Dear  Sir: 

I  have  before  me  your  communication  of  recent  date 
requesting  an  opinion  as  follows: 

"Is  there  obligation  which  may  be  legally  enforced 
on  grandparents  of  dependent  minors  to  support  them?" 

You  cite  a  particular  case,  typioal  of  many,  to  wit: 
"A  minor  is  before  this  Juvenile  Court  on  petition  alleging  the 
destitution,  with  the  father  dead  and  the  mother  ill  and  unable 
to  supply  the  necessities  of  life." 

com,  1W  I 

1  IN  I  ON. 

to  muteert 

In  the  absence  of  statute,  a  grandparent  is  under  no 
duty  to  support  his  grandchildren.   In  California,  however,  there 
is  a  statute  imposing  such  duty,  and  if  the  facts  show  a  case 
coming  within  the  terms  and  conditions  of  the  statute,  the  liability 
will  be  enforced;  otherwise  not.  Such  a  statute  is  within  the 
police  power  of  the  state,  and  is  not  unconstitutional  as  an 
attempt  to  transmute  a  moral  obligation  into  a  legal  one.   ?he 
faot  that  a  parent  of  a  child  is  living  does  not  relieve  the  grand- 
parents from  liability,  if  the  parent  is  unable  to  maintain  the 
child. 

..ee  48  C.  J.  p.  512,  ec.  181. 

Reference  is  made  to  the  Statutes  of  1901,  p.  636, 
commonly  known  as  "The  Pauper  ct"*  v/hioh  definitely  states  ti 
grandparents  are  responsible  for  the  support  of  dependent  minor 
children,  provided  they  be  of  "sufficient  pecuniary  ability"  to 
render  such  assistance.  The  statute  further  provides  that  upon  the 
failure  of  said  Kindred  to  perform  such  duty,  a  civil  suit  can  be 
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Instituted  against  them  and  enforced  in  the  same  manner  as  are 
all  other  aotions  for  the  recovery  of  money  in  this  state. 

Two  considerations  are  to  be  emphasized  in  this 
connection:  First,  that  the  liability  of  a  grandparent  is 
secondary;  that  primarily  the  burden  for  support  and  maintenance 
rests  on  the  persons  charged  by  the  law  of  nature  and  the  common 
law  with  the  burden  of  a  minor's  support,  namely,  the  parents, 
and  that  it  is  only  when  they  are  unable  to  carry  that  burden  that 
the  grandparents  can  be  called  upon  to  contribute.  See  Sees.  196 
and  206,  Civil  Cods;  also  Statutes,  1915,  p.  1225,  Sec.  11 
(Juvenile  Court  Law),  amended  Statutes,  1927,  p.  1897.  Supra, 
Stats.  1901,  p.  636,  Sec.  6.   Secondly,  that  in  any  adjudication 
justice  can  be  done  only  by  placing  the  burden  as  far  as  possible 
upon  those  primarily  liable,  and  that  the  court  should  taXe  into 
consideration  the  question  of  whether  or  not  the  grandparents  are 
of  "sufficient  pecuniary  ability"  to  contribute.  Each  case  must 
depend  for  decision  upon  its  own  particular  circumstances. 

See  People  vs.  Ranm,  197  H.Y.S.  p.  234, 

The  legal  obligations  of  grandparents  to  support 
grandchildren  are  well  pointed  out  by  Judge  Parson  in  a  very 
learned  opinion  in  The  Guardians  of  the  Poor  v.  Smith,  6  Penna. 
Law  Journal,  p.  433* 

In  view  of  the  foregoing,  it  is  my  opinion  that  there 
is  a  legal  obligation  which  may  be  enforced  on  grandparents  of 
dependent  minors  to  support  them,  provided  it  be  shown  that  they 
are  of  sufficient  pecuniary  ability  to  do  so.   nd  in  reaching  this 
conclusion  I  do  not  hold  that  every  grandparent  is  liable  for  the 
support  of  his  grandchildren.  The  ability  to  support  must  be  shown. 
As  was  said  in  the  Matter  of  Coniain,  139  K.Y.  Sup.  449: 

"What  is  sufficient  ability  must  depend  upon  the 
circumstances  in  each  case,  and  as  the  matter  rests 
largely  in  the  discretion  of  the  court  it  cannot 
depend  solely  upon  the  amount  of  property  the  defen- 
dant owns,  for  in  that  ease  a  child  proceeded  ugains t 
might  have  a  princely  income,  and  no  property  subject 
to  levy,  neither  can  it  depend  solely  upon  the 
income,  as  his  income  might  be  small  and  the  amount 
of  property  large,  but,  as  stated  before,  must  depend 
upon  the  circumstances  in  each  separate  case." 
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In  determining  the  ability  to  contribute  the  courts 
will  take  into  consideration  not  only  the  income  or  property 
of  the  person  to  be  charged,  but  also  the  character  and  nature 
of  the  responsibilities  which  that  person  may  have  towards 
other  persons  who  may  have  a  superior  claim  upon  his  bounty,  for 
instance,  a  person  would  be  obligated  to  care  for  his  own  minor 
children  before  being  called  on  to  contribute  to  the  support  of 
grandchildren.   See  P30PLE  v.  CURRY,  69  Cal.  App.  501.  And  the 
same  role  would  apply  as  to  one  supporting  a  dependent  wife 
before  caring  for  his  grandchildren.  Therefore,  before  a  court 
will  be  justified  in  forcing  a  grandparent  to  contribute  to  the 
support  of  his  grandchildren,  his  pecuniary  ability  to  do  so  must 
be  proved  to  the  court. 

I  am  furthermore  of  the  opinion  that  until  a  proper 
order  is  made  by  a  court  of  competent  jurisdiction  making  pro- 
vision for  the  support  of  a  grandehild,  and  compliance  with  that 
order  is  enforced,  the  minor  child  in  question  is  entitled  to 
receive  such  state  or  county  aid  as  the  statute  provides  for. 


Sincerely  yours, 


CITY  ATTORNEY. 


Hon.  J.  C.  Astredo, 
Chief  Probation  Officer. 
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November  1,  1929, 


SUBJECT:  Investments  by  Board  of  Admini- 
stration of  Retirement  System. 

Gentlemen: 

Your  recent  request  for  an  opinion  was  received  in  due  course, 
as  follows: 

1.  Are  the  members  of  the  Board  of  Admini- 
stration of  the  San  Francisco  Retirement  System  in- 
curring individually  or  collectively  any  liability 
by  investing  retirement  funds  in  San  Francisco  bonds 
now  offered  over  the  counter  at  a  higher  price  than 
would  be  paid  for  similar  bonds  in  the  present  open 
market? 

2.   Is  the  Auditor  of  the  City  and  County  of 
San  Francisco,  acting  as  a  member  of  the  Board  of 
Administration,  within  his  legal  rights  in  taking  a 
position  which  would  compel  the  Board  of  Administration 
to  invest  any  or  all  of  its  ourrent  funds  in  San 
Francisco  municipal  bonds  now  offered  over  the  counter 
at  a  .rice  higher  than  would  be  paid  for  similar  bonds 
in  the  present  open  bond  market? 

OPINIOH 

The  Board  of  Administration  of  the  "an  Franoisoo  Retirement 
system  is  in  the  nature  of  a  board  of  trustees  created  for  the  joint 
benefit  of  the  City  and  County  of  San  Francisco  and  its  officers  and 
employees.  A  board  such  as  this  must  use  at  least  ordinary  care  in  the 
handling  of  the  funds  of  the  beneficiaries,  and  can  be  held  liable  for 
any  acts  of  such  a  nature  as  to  cause  loss  to  either  set  of  beneficiar- 
ies. 

25  Cal .Juris.  344 j 

Wheeler  v.  Bolton,  92  Cal.  159. 

If  the  same  bonds  may  be  purchased  more  cheaply  in  one  market 
than  in  another,  it  is  the  duty  of  the  Board  of  Administration  to  pur- 
chase such  bonds  where  they  may  be  obtained  at  the  cheaper  price,  other- 
wise the  Board  would  not  be  fulfilling  its  obligations  to  the  officers 
and  employees  in  the  Retirement  System. 

I  am,  therefore,  of  the  opinion  that  it  is  the  duty  of  the 
Board  of  Administration  in  purchasing  bonds  to  purchase  them  at  the 
lowest  market  price  wherever  obtainable.  The  mere  fact  that  the  City 
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ana  County  of  San  Francisco  has  its  own  bonds  for  sale  does  not  mean  that 
this  Board  of  Administration  should  purchase  such  bonds  at  a  higher  pr  ice 
than  that  existing  in  the  open  market.  In  fact,  such  a  course  would  be 
so  detrimental  to  the  pablic  officers  and  employees  that  the  Board  of 
Administration  would  be  clearly  liable  for  any  difference  in  amount  be- 
tween the  two  prices.  The  duty  of  the  Board  of  Administration  is  not  to 
the  City  and  County  of  San  Francisco  alone,  but  to  the  City  and  County 
of  San  Francisco  and  the  officers  and  employees  thereof  jointly.  (Seo. 
5,  Art.  XVII,  s.  F.  Charter.) 

In  regard  to  the  second  question: 

Seetion  1,  Article  XVII,  of  the  San  Francisco  Charter,  provides 
in  part  as  follows: 

'♦The  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco  is  hereby  empowered,  under  the  conditions 
set  forth  in  this  article,  on  the  vote  of  fourteen  members 
and  the  approval  of  the  Mayor,  to  establish  a  retirement 
system,  which  shall  provide  for  death  benefits  for  officers 
and  employees  of  the  City  and  County  of  San  Francisco,  ***.» 

Section  4,  Article  XVII  of  the  San  Francisoo  Charter,  provides 
in  part  as  follows: 

"A  Board  of  Administration  of  said  retirement  system 
is  hereby  created,  consisting  of  the  Chairman  of  the  Finanoe 
Committee  of  the  Board  of  Supervisors,  the  Auditor,  three 
members  elected  from  the  active  members  of  the  retirement  sys- 
tem, a  resident  offieial  of  a  life  insurance  company,  and  an 
officer  of  a  bank,  to  be  appointed  by  the  Mayor  within  sixty 
days  of  the  taking  effect  of  this  amendment. M 

From  the  foregoing  quotations  from  the  charter  it  readily 
appears  that  the  charter  provision  dealing  with  the  Retirement  System 
gave  the  Board  of  Supervisors  power  and  authority  to  establish  a 
retirement  system  for  the  benefit  of  public  officers  and  employees, 
and  that  ihis  charter  provision  likewise  created  a  Board  of  Admini- 
stration of  the  Retirement  System  established  by  the  Board'  of1  Super- 
visors.  In  other  words,  the  Retirement  System  is  a  creature  of  the 
Board  of  Supervisors,  and  the  Board  of  Administration  of  the  Retirement 
System  is  a  product  of  the  charter  itself. 

Section  5  of  the  same  Article  provides  that  the  Board  of 
Administration  may  establish  such  rules  and  regulations  as  they  may 
deem  proper. 

Inasmuch  as  the  charter  is  the  fundamental  law  of  the 
municipality,  and  that  ordinances  or  parts  thereof  in  confliot  there- 
with are  invalid,  it  would  appear  that  Sub.  a,  Section  9  of  Ordinance 
No.  5561  (New  Series),  dealing  with  the  manner  in  which  funds  shall 
be  invested,  and  providing  that  no  investment  shall  be  made  except 
upon  the  affirmative  vote  of  at  least  four  members  of  the  Board  of 
Administration,  two  of  whom  shall  be  the  Auditor  and  the  Chairman 
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of  the  Finance  Committee  of  the  Board  of  Supervisors,  Is  directly 
in  conflict  with  the  powers  granted  by  the  Charter  to  the  Board  of 
Administration  for  the  management  of  the  Retirement  Fund.  The 
management  of  the  fund  is  in  the  hands  of  the  Joard  of  administration. 
(See  Sec.  3).  In  view  of  the  fact  that  the  Board  of  Administration 
has  been  given  definite  management  powers  the  provisions  of  Sub.  a, 
section  9,  regarding  the  investment  of  money  are  invalid.   1  careful 
reading  of  the  charter  provision  discloses  that  the  people,  in 
passing  the  charter  provision,  desired  to  give  the  Board  of  Admin- 
istration full  powers  of  management  and  also  whatever  rule-making 
powers  were  necessary  thereto. 

«hile  those  who  are  desirous  of  purchasing  the  bonds 
of  the  city  directly  from  the  Treasurer  must  be  oommended  for  their 
desire  to  promptly  market  our  securities,  I  am,  as  I  have  said,  of 
the  opinion  that  while  they  are  acting  on  the  Board  of  Administra- 
tion of  the  Retirement  System,  their  first  duty  is  to  those  who  are 
paying  their  money  into  this  system,  and  the  obligation  rests  on 
each  member  of  the  Board,  when  investing  the  funds  of  the  system  to 
purchase  the  desired  securities  at  the  lowest  possible  figure. 

You  are  therefore  advised  that  a  liability  both  moral  and 
financial  rests  upon  the  members  of  the  Board  of  administration 
should  they  fail  to  purohase  the  desired  securities  at  the  lowest 
possible  price.  You  are  further  advised  that  the  provision  of  the 
ordinance  mentioned  giving  to  eilker  the  Chairman  of  the  Finance 
Committee  or  to  the  Auditor  veto  power  over  investments  which  a 
majority  of  the  Board  desire  to  make  is  in  conflict  with  the  general 
charter  provision  giving  the  Board  of  Administration  "exclusive 
control  of  the  establishment  and  investment  of  such  fund  or  funds  as 
may  be  established",  and  is  therefore  void.  However,  the  3oard  of 
Administration  could  under  the  rule-making  power  granted  to  them  by 
the  charter  adopt  such  a  rule  should  it  desire  to  do  so. 


Yours  very  truly, 


CITY  ATTORNEY. 


Board  of  Administration 
Retirement  System. 
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Kov.  16th,  1929. 


Hon,  Thomas  IT.  Boyle, 

Auditor, 

City  I'all, 

San  Francisco,  Gal. 


Sear  sir: 


I  have  before  me  your  letter  of  the  8th  inst.,  in 
which  you  ask  that  I  amplify  some  of  the  statements  contained 
in  my  opinion  of  ftoveraber  1st,  rendered  to  the  Board  of  Admin- 
istration of  the  Retirement  System  relative  to  the  investment 
of  Retirement  System  funds  to  be  made  by  that  Board. 

You  state  that  the  public  press  has  quoted  the 
President  of  the  Retirement  System  as  stating  that  the  Board  of 
Administration  cannot  purchase  any  more  City  and  County  bonds. 
I  know  nothing  of  such  a  statement  having  been  made,  and 
certainly  I  did  not  intend  by  any  language  used  in  my  opinion  to 
give  impression  that  such  was  the  law.  The  Board  of  Acministra- 
tion  has  the  right  to  purchase  such  seourities  as  it  deems  best 
for  the  investment  of  the  funds  which  art  Intrusted  to  its  care, 
and  the  Board  is  the  sole  Judge  of  the  character  of  the  securities 
to  be  purohased,  subject  to  such  rules  and  regulations  as  may  be 
adopted.  If,  aoting  in  good  faith,  they  deem  that  bonds  other 
than  municipal  are  the  best  investment  to  make,  they  have  the 
right  to  authorize  the  investment,  or  vice  versa,  if  they  deem 
that  municipal  bonds  are  preferable,  they  may  invest  the  funds  of 
the  System  in  this  class  of  securities.  My  ruling  went  merely  to 
the  effect  that  when  the  Board  determines  the  particular  security 
it  desires  to  Invest  in,  it  is  its  duty  to  purchase  that  security 
at  the  lowest  possible  price. 

You  especially  direct  my  attention  to  the  following 
excerpt  in  my  opinion:  "It  is  the  duty  of  that  3oard  in  purchasing 
bonds  to  purchase  them  at  the  lowest  market  price  wherever  ob- 
tainable." You  ask  if  it  is  my  opinion  that  the  Board  of  Admin- 
istration must  be  guided  only  by  the  lowest  market  price  wherever 
obtainable,  or  must  they  also  consider  other  faetors  ouoh  as 
stability,  diversification,  etc   It  appears  to  me  that  the  Board 
of  Administration  of  the  Retirement  System  occupies  to  that  System 
the  same  position  that  a  board  of  directors  would  to  a  trust 
company  or  an  insurance  oompany,  and  should  be  guided  by  the  same 
principles  in  making  investment  of  the  funds  of  the  System.   I 
believe  that  it  will  be  an  admitted  fact  that  the  directors  of 
either  a  trust  company  or  an  insurance  company  would  not  be  guided 
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merely  by  the  prloe  or  rate  of  return  upon  securities,  but  would 
take  Into  consideration  the  stability  of  the  security  offered, 
as  well  as  the  advisability  of  not  overloading  in  any  particular 
security.  Therefore,  I  must  advise  you  that  it  was  not  my 
intention  to  convey  to  the  Board  of  administration  that  it  was 
their  duty  to  be  guided  entirely  by  the  lowest  market  price  or 
rate  of  return  in  the  investment  of  funds.  The^  should  take  into 
consideration  the  other  conditions  wliioh  you  mention,  but  as  I 
have  said  before,  that  after  taking  into  consideration  these 
conditions  and  having  made  up  their  mind  as  to  the  character  of 
security  they  desire  to  purchase,  it  is  their  duty  to  purchase  it 
at  the  lowest  possible  price. 

You  further  direct  my  attention  to  section  7  of  .rticle 
XVII  of  the  charter,  which  gives  to  the  Board  of  supervisors  the 
authority  to  enact  any  and  til  ordinances  necessary  in  addition  to 
the  ordinances  authorized  in  Section  1  of  the  rticle,  to  carry 
into  effeot  the  provisions  of  the  article.  In  the  first  place,  if 
we  admit  that  the  Bot:rd  of  Supervisors  have  authority  to  pass 
certain  ordinances  relative  to  the  Retirement  System,  they  are 
certainly  not  empowered  to  legislate  contrary  to  the  direct  pro- 
visions of  the  .rticle.  As  I  have  already  stated  in  my  opinion, 
the  concluding  sentence  of  Section  3  of  the  rticle  states: 
"The  system  shall  be  managed  by  a  Board  of  Administration  as 
established  in  Section  4  hereof."  If  the  Board  of  Supervisors  is 
to  legislate  upon  all  matters  of  management,  it  would  be  practically 
taking  the  management  of  the  System  out  of  the  hands  of  the  Board 
of  /administration  ana  lodging  it  in  the  Board  of  supervisors. 

'urthermore,  Seotlon  6  contains  the  provision:   "The 
Board  of  Administration       ^hall  have  exclusive  control  of  the 
administration  and  investment  of  such  fund  or  funds  as  may  be 
established."   If  the  Board  of  Supervisors  are  by  ordinance 
permitted  to  curtail  the  powers  of  the  Board  of  /  dministration  as 
to  the  investment  of  funds,  it  cannot  be  said  that  the  latter  body 
has  exclusive  control  of  such  investment.   I  am  of  the  opinion  that 
Section  7  of  the  .rticle  gives  to  the  Board  of  Supervisors  the  power 
to  pass  suoh  general  ordinances  as  may  be  necessary  to  regulate  the 
relations  of  the  Retirement  ;  ystea  with  the  other  De  rtments  of  the 
city,  and  suoh  other  ordinances  as  may  be  proper  for  its  conduct, 
provided  such  ordinances  do  not  trench  upon  the  definite  powers 
given  to  the  Board  of  idmini  strati  on  by  the  charter. 

Trusting  that  the  above  will  be  sufficient  to  clarify  the 
seeming  inconsistencies  in  my  opinion,  I  am, 

Yery   truly  yours, 


CITY  ATTORHSY. 


filj/ow  tad  ,a«*. 

«■  sow  Ji  StiAt  iso\  dafcvAs  Jaasi  I    ,s 

a«w  *  **  °^ 

■Jia#aeviti   or; 
I  au  taci  Jiita   t 

3000    v  "    .•«'■ 

ji  sa„  1   ,aaiUi©*i/«  o*  ©ilae£  ynlt  %tlv 

#«.  yaawol  - 


MU 


*»•: 


lo    I 


,H0 


k  1 1  I 


. 


1© 


f    ilC 


.    1 


•M 


JJZ 


Hov.  12th,  1929, 


jr.  *'* 


SUBJECT:  Does  the  Charter  Provision  recuiring 
Auditor  to  Certify  that  Funds  remain 
appropriated  and  unexpended  in  the  Treasury 
sufficient  to  pay  the  Expense  of  Executing 
a  Contract,  apply  to  Contracts  to  be  paid 
for  out  of  the  County  Road  Fund. 


Dear  Sirs: 

I  am  in  receipt  of  your  letter  under  date  of  October 
31st,  reading  as  follows: 

"The  Streets  Conmittee  of  the  Board  of  Super- 
visors would  be  obliged  if  you  could  enlighten  upon 
a  point  relative  to  the  law  on  the  sub^eot  of  the 
County  Road  Fund  or  so  oalled  State  Gasoline  Tax 
Fund. 

?he  question  the  Committee  would  llxe  to  have 
you  advise  them  on  is:  Do  the  ordinary  provisions  of 
the  Charter  relative  to  contracts  apply  on  contracts 
to  be  paid  for  out  of  the  County  Road  Fund? 

To  illustrate,  the  Charter  provides  that  before 
a  contract  can  be  certified  by  the  Auditor  the  money 
must  be  intact  in  the  Public  Treasury.  The  Committee 
desires  to  co-operate  with  the  State  Board  of  Highway 
Commissioners  in  the  construction  of  a  new  bridge 
crossing  Channel  street  on  Third  street  and  is  unable 
to  at  this  moment  3ee  its  way  clear  to  have  the  amount 
required  in  the  fund. 

If  you  could  enlighten  is  on  this  point  we  would 
appreciate  your  opinion  as  soon  as  possible." 


Section  13  of  an  let  entitled  "An  act  to  regulate  and 
license  the  producing  and  refining  of  gasoline,  ete.  -  Approved 
May  SO,  192 S " ,  as  amended  by  the  1929  legislature,  provides  for  the 
payment  to  the  various  counties  of  the  state  of  certain  portions  of 
the  tax  collected  by  the  state  for  the  producing:,,  refining  and 
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distribution,  etc.,  of  gasoline  and  other  motor  vehicle  fuels,  Th» 
section  further  provides  as  follows i 

"All  such  amounts  paid  to  the  several  counties, 
shall  be  paid  into  a  spooial  road  improvement  fund. 
Such  fund  shall  be  expended  by  the  county  receiving 
it  exclusively  in  the  construction  end  maintenance  of 
roads,  bridges  and  culverts  in  each  such  county.  In 
the  event  that  any  county  lias  not  established  such  a 
road  fund,  its  proportion  of  such  fund  shall  be 
retained  by  the  state  until  provision  for  such  road 
fund  has  been  made,  and  it  shall  then  be  paid  over  to 
sueh  county.'' 

San  Francisco  has  for  several  years  last  past  created  a 
special  road  fund  -  See  item  35  -  1093  E  -  19E9-3Q  Budget  Ordinanoe. 
An  appropriation  has  been  made  to  this  fund  out  of  the  revenues  of  the 
city  for  the  current  year,  and  the  city  is  therefore  entitled  to 
receive  and  have  paid  into  this  funds  its  proportion  of  the  gasoline 
tax.   ,hen  this  portion  of  the  tax  is  paid  to  the  oity,  it  becomes  a 
part  of  the  city's  funds  to  the  same  extent  as  any  other  moneys  which 
may  have  been  appropriated  to  the  fund,  and  is  subject  to  the  same 
restrictions  as  are  any  other  funds  of  tho  city,  with  the  exception 
that  the  moneys  can  be  used  only  for  the  purposes  for  which  the  State 
has  given  them. 


follows: 


Section  10,  Chap.  I,  art.  Ill  of  the  Charter  reads  as 

HJTo  contracts  made  the  expense  of  whose  execution 
is  not  provided  by  law  or  ordinance  to  be  paid  by 
assessments  upon  the  property  benefited,  shall  be 
binding  or  of  any  force,  unless  the  -uditor  shall 
indorse  thai-eon  his  certificate  that  there  renains 
unexpended  and  unapplied,  as  herein  provided,  a 
balanoe  of  the  appropriation  or  fund  applicable  there- 
to,  sufficient  to  pay  the  estimated  expense  of  execut- 
ing Bueh  oontraet,  as  certified  by  the  loc.rd  or 
officer  making  the  same;  provided,  that  where  the 
expense  of  exeouting  such  contract  is  to  be  paid  en- 
tirely from  the  prooeeds  of  bond  issues,  the  require- 
ments of  this  section  may  be  satisfied  through  an 
inforsement  by  the  aiditor  that  a  sufficient  number  of 
bonds  have  been  set  aside  to  bo  sold  as  payments  under 
the  ooxitract  fall  due,  and  from  the  proceeds  of  which 
sale  the  estimated  expense  of  executing  such  contract 
may  be  paid,  as  certified  by  the  board  or  officer 
making  the  same." 
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This  section  of  the  charter  was  adopted  for  a  two-fold 
purpose,   (a)  So  prevent  officers  oharged  with  the  duty  of  enter- 
ing into  contracts  on  behalf  of  the  city,  from  incurring  liabilities 
beyond  the  appropriations  allowed  to  them;  und  (b)  To   insure  those 
who  enter  into  contract s  with  the  city,  that  when  they  fully  perform 
their  contracts,  the  money  will  be  there  to  pay  them.   The  pro- 
visions of  this  section  are  mandatory,  j.aid  subject  to  the  exception 
noted  in  the  section,  i.  e.,  \7here  the  expense  of  executing  the 
contract  is  to  be  paid  from  assessments  on  the  property  benefited, 
the  auditor  oust  certify  that  sufficient  funds  remain  unexpended  out 
of  the  appropriation  applicable  to  the  contract,  or  when  the  con- 
tract is  to  be  finanoed  out  of  a  bond  issue,  that  a  sufficient 
number  of  bonds  hive  been  set  aside  to  be  sold  to  meet  the  payments 
on  the  contract  as  they  fall  due.  You  can  well  see  the  reason  for 
this  rule  in  the  present  instanoe,  for  it  could  happen  that  the 
amount  to  be  received  from  the   gasoline  tax  might  fall  far  short  of 
the  amount  which  is  now  anticipated,  ana  the  city  would  find  itself 
in  the  position  of  having  entered  into  a  contract  without  the  money 
to  pay  for  its  execution. 

You  are  therefore  advised  that  no  matter  how  desirable 
the  project  which  you  have  under  way  may  be,  contracts  for  carrying 
it  out  must  await  the  time  when  an  appropriation  can  be  made  to 
defray  the  expense  of  their  execution,  sua   the  auditor  can  certify 
that  this  appropriation  is  actually  available  for  the  purpose. 


Sincerely  yours, 


CI3?Y  AWCRHET. 


So  the  Committee  on  streets 

and  Commercial  development, 
Kr.  Andrew  J.  Gallagher,  Chairman. 

Copy  to  the  ...uditor. 
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KoYeaber  89 ,  1929. 

SUBXI-CTf     Per*-tis»  2'arochlal  op  i  Pirate    'oh»l     duoation. 
Gentlemen! 

jt  request  for  an  opinion  was  recently  received  as  follows  t 

* 

1.  can  a  part-tlsje  or  ooaWnu.itton  eouree  offered  by  a 
school  ottver  ehan  •  public  par t-tlsus  aehool  be  eceeptad  aa 
proper  part-tlae  education v 

8*  It  so,  liaa  either  the  l&o&rd  of  ,,duc&tlon  or  the 
uperlntendent  of  I  ubltc     chools  any  responsibility  to 
determine  the)  sufficiency  of  such  part- tine  coarse? 

3.  if  so,  who  la  responsible  far  the  issuance  of 
,    wording  penults  to  such  p%  ideate? 


ynrion 


nswor  to  question  ones 

Hia  school  coda  of  the  ?tate  of  cell  for:  la,  as  originally 
adopted  ay  the  1989  session  of  the  rtate  leglelature,   provided,  In 

action  1.350  thereof^  for  part-tls*  or  continuation  private  ;roch- 

lal  achool  odueatl on.     vov  scam  raaaon  or  other,  not  apparent  froa  an 
examination  of  tha  school  coda  itself,  all  rafaranaa  to  private  or 
parochial  part-time  or  continuation  education  was  subsequently  ©llal- 
od  in  tha  ansa  oasslon     f  tha  legislature  by  a&amOasmts  to  ttic  coda* 

t   Li       lte  ap  arent  from  an  examination  of  tha  «ch  >ol  coda  «a  It  »w 
raada  tnat  prlvnte    »r  ^iToohlal  schools,    insofar  a«  part-tlae  or  con- 
tinuation c4uc  Won  Is  concerned,  nave  been  eliminate*  froa  tfce  article 
In  the  code  dealing  with  part-time  or  continuation  education,     ifce 
queatlon  now  arlaaa  with  regard  to  whether  part-tine  or  continuation 
school  children  can  be  compelled  to  attend  public  schools,   to  the  ex- 
clusion vate  or  parochial  schools  which  five  the  same  courses 
of  study. 

In  Fi2K:,  V.   :    101    IT  F  Of  KOi.Y  KAMKS,   C9  L.   ad.    1071, 

a  United  I  tetas  runraae  court  suae,  it  was  held  th«t  a  law  re  uirlag 
school  children  between  the  ages  of  eight  and  sixteen  years  to  attend 
the  public  schools  constitutionally  interfered  with  toe  liberty  of 
parents  &nd  guardians  so  clrect  tha  upbringing  and  education  of  child- 
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under  their  control.     It  *&»  farther  hold,  la  this  o*»ue,  that  am 
ijunati  m  lias  «t  (t.e  Bait  of  a  or  para  61  cm  operating  a  private  school, 
to  prevent  threatened  emforoenent  of  *  statute  repairing  all  children 
to  attend,  public  schools,  which  t^ill  destroy  its  business  and  property. 
Tale  ease  arose  oat  of  en  Oregon  constitutional  proviaion  and  statute. 

An  examination  of  the  case  loads  to  the  conclusion  that  it  is 
almost  exactly  parallel  with  the  instant  situation. 

t  aw,   therefore,  of  the  opinion  that  the  part  ef     ©ction  1.380 
of  the  a  eh  »ol  code  requiring  the  attendanee  of  all  part-tir*  or  contin- 
uation  aehool  chii&ren  at  claaaee  maintained  by  the  nigh  echool  hoard 
of   the  dlatriota  wherein  they  reside,   to  the  exclusion  of     rivate  or 
parochial  schools,   ia  uneonatitutlonal  and  void,  and  ae  a  corollary 
froa  this  it  ia  say  opinion  that  private  or  peroehinl  schools  »*y  aein- 
tein  port* tine  or  continuation  eehoola  provided  they  aemaWM  up  to  the 
standards  established  for  the  education  of  children  in  the  public 
schools. 

Answer  to  question  two; 

Section  $.49o  of  the  aehool  code  provides  that  the" 'tate  Board 
of  Education     ahall  have  the  power  and  the  duty  to  prescribe  and  enforce 
standards  and  regulations  for  the  organization  and  administration  of 
prograne  of  guidance,  placement  and  follow-up,   for  programs  of  eo-ordi- 
nation  and  instruction  in  continuation  education." 

■ution  *5.4»0  of  the  school  code  provide*  as  follows  i 

"the  high  school  board  of  each  high  school  district 
must  establish  and  maintain  a  ..urogram  of  guidance,  plaeenent 
and  follow-up  for  all  ainors  within  the  district  subject  to 
the  provision  of  chapter  two  of  part  two  of  division  one  of 
this  code." 

In  WWSBa  v.  >,   »»  «•!•  110,  the  court  held  that  me 

Hoard  of    dueasion  of    fin  >*mnolseo  constituted  |         ui  Francisco  school 
strict. 

I  an.  therefore,  of  the  opinion  that  it  ia  the  duty  and  re- 
sponsibility of  the  ":-an     ranciaco  ;>oard  of    duoation  to  determine   the 
sufficiency  of  part-tin*  or  continuation  school  classes  of  private  or 

parochinl  schools. 

\swer  to  question  three: 

"action  1.380  of  the  school  code  provides  that  the  high  school 
board  of  each  high  school  district  shall  designate  an  officer  of  said 
board  to  issue  inite  name  a  permit  to  work  to  each  minor  enroUed  in 
eontinuatton  classes.     The  high  school  board  in  ?an  Francisco  would  be 
the  Hoard  of    Vacation. 

SSBSfIB  v.  HACCO,  supra. 
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I  mm,  therefore,  of  the  opinloa  that  it  is  the  duty  of  the 
Board  of   .ducat Ion  to  dteslgnnte  an  officer  of  the  Board  to  iiiut  In  its 
Baa®  a  permit  to  work  |o  each  ainor  enrolled  In  part-tla*  or  continu- 
ation education  classes. 


Respectfully  submitted, 


iifi  tmmt 


Board  of  ^daoatloa, 
*lty  :all. 
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Nov.  !50th,  1929. 


BJECT:  Approval  of  ray  Rolls  by 

Civil  Service  Commission. 


ft&ti 
Dear  Sirs: 


I  am  in  receipt  of  your  letter  reading  as  follows: 


Commission 


it  the  duty  of  the  Civil  service 
to  examine  and  approve  or  disapprove 
the  amount  of  all  salary  demands  of  employes  in 
departments  or  offices  subjeot  to  the  provisions 
of  >rt.  XIII  of  the  Charter,  or  is  our  duty  ful- 
filled when  we  aertify  that  such  demands  are  of 
'persons  appointed  or  employed  in  accordance  with 
the  provisions  of  this  article'?   (Art.  Ill  I, 
ceo.  19)." 


QPDJIOH. 


..co.  19  of  y*rt.  XIII  of  the  charter  provides  for  the 
approval  by  the  Civil  service  Commission  of  the  pay  rolls  of  all 
departments  subject  to  the  Civil  Service  provisions  of  the  charter, 
before  such  pay  rolls  are  forwarded  to  the  ..uditor  and  Treasurer 
for  audit  and  payment.  This  provision  of  the  charter  was  adopted  by 
the  people  in  November,  1912,  and  as  far  as  I  can  ascertain,  its 
purpose  was  to  prevent  the  different  departments  of  the  municipal 
government  from  continuing  in  employment,  non-civil  service 
employees,  when  those  possessing  civil  service  qualifi oat ions  v/ere 
entitled  to  the  emT)loy;aent .  This  belief  is  strengthened  by  the  fact 
that  the  particular  provision  is  made  to  apply  only  to  those  depart- 
ments which  are  subject  to  the  civil  service  provisions  of  the 
charter.   If  it  was  the  intention  of  the  framers  of  the  uuendment  to 
have  the  Commission  charged  with  the  duty  of  approving  actual 
amounts  of  salaries  oaid  to  various  employees,  there  oould  be  no 
reason  for  excluding  the  salaries  of  non-civil  service  employees  from 
those  which  must  roGeive  approval  before  payment. 

I  further  believe  that  the  duty  of  determining  the 
correctness  of  salaries  oaid  rests  upon  departments  other  than  yours. 
Sec  13,  Chapter  III,  .rticle  III  of  the  charter  provides: 
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"The  demand  of  the  auditor  for  his 
monthly  salary  shall  he  audited  and  allowed  hy 
.aisei  *ne  i"ayor.   ill  other  demands  on  aeoount  of 
salaries  fixed'  "by  law,  "ordinance' or  this" 
charter ,  ahd" made  ?;7yabie  ouT~of  the  treasury , 
may  lie  allowed  by~"the  .axditor  wltKout  'any' 
previous  approval.  "*   " A ''  *  Demands  payable  out 
of  the  treasury  for  salaries,  wages  or  compen- 
sation of  deputies,  clerics,  assistants,  or 
employees,  in  any  offiee  or  department,  must, 
before  they  can  be  audited  or  paid,  be  first 
approved  in  writing  by  the  offieer,  board, 
department  or  authority  under  whom,  or  in  which, 
such  demand  originated." 

True,  this  provision  antedated  the  amendment  relative 
to  approval  of  pay  rolls  by  your  department,  but  I  believe  that  it  is 
modified  by  the  amendment  only  in  so  far  as  you  must  certify  that  the 
payees  mentioned  in  pay  rolls  are  employed  in  conformity  with  the 
Civil  service  provisions  of  the  charter  and.  the  rules  of  your 
Commission* 

I  do  not  wish  to  be  understood  that  your  Commission 
haB  no  right  to  question  salaries  in  those  departments  over  whioh  you 
have  jurisdiction.  See.  2  of  rtlcle  XIII  gives  you  the  right  to 
grade  and  to  regrade  positions  in  accordance  with  salaries,  and 
certainly  where  you  have  graded  a  position  in  accordance  with  the 
salary  carried  by  that  position,  you  have  the  right  to  see  that  only 
persons  within  the  grade  receive  the  salary,  and  to  that  extent  you 
have  the  right  to  disapprove  a  salary  whioh  is  not  in  accord  with 
that  established  for  the  particular  grade.   In  other  words,  one  who 
attempts  to  draw  a  salary  beyond  that  fixed  for  a  particular  grade, 
is  not  employed  in  accordance  with  the  provisions  of  article  XIII  of 
the  charter. 

You  are  therefore  advised  that  in  the  approval  of  pay 
rolls  pursuant  to  -ec.  19  of  .rticle  XIII  of  the  charter,  you  a»e 
limited  to  questioning  salaries  only  when  these  salaries  are  in 
violation  of  some  rule  of  your  Commission,  and  when  you  find  such 
violation  it  is  your  duty  to  withhold  your  approval  of  the  particular 
item,  but  that  otherwise  you  comply  with  the  charter  provisions  when 
you  certify  that  those  whose  names  appear  on  the  pay  roll  are 
appointed  and  employed  in  accordance  with  the  Civil  ervlce  provisions 
of  the  Charter  and  the  rules  of  the  Civil  service  Commission. 

In  reaching  the  above  conclusion,  I  have  given 
particular  attention  to  the  points  made  by  the  secretary  of  your 
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Commission,  n&  while  I  have  not  adverted  directly  to  them,  I 
have  covered  them  all  in  the  general  discussion  above  set  forth. 


.lncerely, 


i!KY  ATSQIUnSY. 


To  the  Civil  .ervice  Coiamiesion. 
Copy  to  the  auditor. 
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J3y, 


December  11,1929 


subject:  in  he  awarding  contract  for 
reconstruction  oe  municipal 
railway  on  taraval  street. 


Dear  Sirs: 


I  have  before  me  your  letter  under  date  of  December 
9th  in  re  your  right  to  award  a  contraot  for  reconstruction  of 
Municipal  Railway  on  Taraval  street,  to  one  Clarance  3.  Saton, 
who  is  not  the  lowest  bidder,  the  bid  of  leyer  Rosenberg  being 
some  six  hundred  dollars  below  that  of  Saton.  Attached  to  your 
letter  is  certain  correspondence  between  the  City  Engineer  and 
your  Board,  in  Which  the  latter  official  recommends  that  the 
bid  of  Rosenberg  be  rejected,  and  the  award  nade  to  HP.  ^aton. 
The  City  Snglneer  stating  "I  hare  discussed  the  work  with  Mr. 
Rosenberg  who  has  admitted  that  he  has  had  no  experience  in 
street  railway  construction,  and  further  that  the  man  whom  he 
would  propose  to  place  in  charge  of  this  work  has  had  no 
railway  experience  fitting  him  for  the  Job,  The  contract 
covers  the  reconstruction  of  a  certain  portion  of the  Taraval 
Street  line, ope rat ion  of  which  must  be  continued  during 
reconstruction.  If  this  work  were  undertaken  by  an  experienced 
contractor  it  might  readily  result  in  a  considerable  loss  in 
revenue  on  the  line  during  reconstruction. 

There  is  no  question  raised  as  to  Mr.  Rosenberg's 
financial  ability  to  fulfill  the  contract.  In  faot  from 
correspondence  attached  to  your  communication  it  appears  that 
he  is  financially  responsible  and  able  to  furnish  the  requisite 
security  for  the  faithful  performance  of  the  work  to  be  done. 

OPINION . 

It  is  a  well  settled  principle  of   law  that  where 
a  municipality  advertises  for  bids  for  wort  to  be  P?f.0™ed» 
and  offers  to   accept  the   "lowest  responsible  bid"   that  it 
receives  for  doing  the  work,    the  courts  will  compel  the 
acoeptoce  of  thflowest  bid  unless  legal  reason  is  shown  why 
it  should  not  be  ace  pted. 
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The  principle  is  well  stated  in  the  case  of  LoGGVERK 
vs  CITY  01"  TEUNTON,  86  Atl.  539,  where  the  Supreme  Court  of 
Hew  Jersey  said: 

''we  are  unable  to  see  how  the 
submission  of  samples  by  bidders 
in  any  case  relieves  the  Commissioners 
from  the  statutory  duty  of  awarding  the 
oon tract  tp  the  lowest  bidder,  provided 
that  he  has  submitted  a  sample  which 
comes  up  to  the  standard  of  the  proposal. 
To  adopt  any  other  view  would  be  destructive 
of  the  legislative  policy  which  manifestly 
was  and  is  to  guard  against  favoritism  and 
extravagance  in  the  award  of  contracts  for 
work  and  materials  let  out  by  public  bodies 
for  public  use." 

However,  it  is  not  always  the  person  who  submits  the 
bid  lowest  in  amount  who  is  the  "lowest  responsible  bidder". 
In  determining  this  fact  you  may  take  into  consideration 
not  only  the  amount  of  the  bid,  and  the  peouniary  responsi- 
bility of  the  bidder,  but  also  the  judgment  and  skill  of  those 
who  are  offering  to  do  the  work  or  render  the  servioe  asked 
for. 

See  -  RENTING  vs.  CITY  OF  TITUSTILLL 
34  Atl*  916. 

In  ou*  own  State  the  District  Court  of  Appeal  in  the  case 
of  vVEST  vs.  OAKLAND  STC .  30  Cal.App.  ,560,  has  defined  the 
term  "lowest  responsible  bidder"  as  follows: 

"The  term  'lowest  responsible  bidder* 
has  been  held  to  mean  the  lowest  bidder 
whose  offer  best  responds  in  quality, 
fitness  and  capacity  to  the  particular 
requirements  of  the  proposed  work." 

The  Courts  are  slow  to  permit  the  acceptance  of  a 
hirher  bid  as  against  a  lower  unless  absolute  good  faith  is 
shown  and  the  fact  is  established  beyond  question  that  Uie 
higher  bid  is  more  beneficial  to  the  City  than  is  the  lower 
one.   This  is  particularly  true  where  the  v.ork  is  to  be  done 
under  rigid  specifications  to  which  the  bidder  may  be  made 
to  live  up  to. 

However,  there  is,  as  I  have  aaid,  a  certain 
discretion  vested  in  your  body,  and  it  is  not  mandatory 
tnat  you  should  accept  the  lowest  bid  in  the  matter  that 
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Is  now  before  you.  The  duty  rests  upon  you  to  determine 
that  the  one  who  has  made  the  lowest  offer  to  you  is  not  a 
"responsible  bidder"  as  measured  by  the  rules  heretofore 
mentioned,  and  to  take  into  consideration,  the  pecuniary 
responsibility,  the  integrity,  efficiency,  experience  and 
peouliar  fitness,  to  perform  the  required  work,  of  each  of 
the  bidders. 

In  reaching  your  conclusion  you  should  be  guided 
by  faots  rather  than  surmises,  for  should  the  oourts  be 
called  upon  to  review  your  aotion  you  must  be  in  a  position 
to  show  that  you  acted  in  the  highest  good  faith  for  what 
you  believe  to  be  for  the  best  interests  of  the  City. 

Therefore,  if  after  considering  all  of  the  foregoing 
elements  you  shoula  find  that  Meyer  Rosenberg  is  not  the  lowest 
responsible  bidder,  you  may  reject  his  bid  and  award  the  contract 
to  the  lowest  responsible  bidder  in  accordance  with  your  findings 
of  the  facts,  but  unless  you  can  so  find  you  must  award  the 
contract  to  Mr.  Rosenberg. 

Sinoerely  yours, 


City  Attorney. 


BOARD  01?  PUBLIC  v.GRKS. 


(Correspondence  and  Contract  No. 162  are 
herewith  returned) 
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>ec.   19th,   19E9. 


iiUBJKCT:     Does  state  Law  or  Charter  Govern 
in  re  Deposit  of  Municipal   blinds. 


Dear  Sir: 

I  an  in  receipt  of  your  letter  under  this  date  in 
which  you  ask  to  be  advised  as  to  whether  or  not  in  the  matter  of 
the  deposit  of  the  proceeds  of  the  Spring  Valley  bond  sale,  you 
should  make  the  deposit  in  accordance  with  the  provision  of  the 
charter  relative  to  deposits  to  be  made  by  the  ?reasurer  of  the 
City  and  County  of  S*n  ><'rancieeo,  or  whether  these  deposits  should 
be  made  in  accordance  with  the  ;  tate  law. 


TIOK, 


The  question  is  not  one   easy  of  definite  solution,  but 
my  views  herein  contained  are  what  I  believe  to  be  a  correct  state- 
ment of  the  law  as  it  exists  at  the  present  time. 

rior  to  the  amendment  of  section  16£  of  \rticle  XI  of 
the  Constitution,  there  is  no  Question  that  the  matter  of  the 
osit  of  moneys  belonging  to  h  municipality  was  ft  municipal 
affair.   aee  ROTHSCHILD  vs.      L,  158  Cal.  page  5.   This 

rtioular  section  of  the  Constitution  was  amended  in  1918,  and 
again  in  it£2,  and  tho  amendments  to  the  section  as  it  now  stands 
were  adopted  in  1924.    ortions  of  the  section  pertinent  to  tho 
present  inouiry  are  as  follows: 

"roneys  belonging  to  or  in  the  custody  of 
the  state,  or  any  county,  city  and  county,  city, 
town,  municipality,  or  ether  political  sub- 
division within  t:\is  state,  may  be  deposited  in 
any  national  bank  or  bunks  within  this  State,  or 
in  any  ln>nk  or  bank*  organized  under  the  laws  of 
this  stats,  in  such  manner  k nd  under  such  condit  Ions 
as  may  be  provided  by  tny   law  adopted  by  the  people 
unojer  tho  inT^Tativo  or  py~  a  Jwp-^jXrfls_  vo  te^  of~ 
eaa&nEouse  oi  the  legTslature  ana* :  pvroveTl)y~The 
L^verno"r  ana  subject  to  referendum. 

In  1927  the  Legislature  by  a  two-thirds  vote  adopted  an 
act  controlling  the  deposit  in  banks  of  money  belonging  to  any  county, 
or  city  and  county,  city,  town,  municipality,  or  other  political 
subdivision.   Thie  act  was  duly  approved  by  the  Governor  on  ".ay  24th, 
1927.  The  act  - rovides  for  the  deposit  of  moneyB  belonging  to  any 
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citv  or  eity  and  oounty,  by  the  treasurer  or  other  legal  custodian 
thereof,  in  Dank  or  banks  mentioned  in  the  constitutional  provision 
who  will  pay  the  highest  rate  of  interest,  but  not  less  than  two 
per  cent  «er  annum,  as  may  be  determined  by  bids  to  be  submitted  at 
suoh  times  and  in  such  manner  as  the  Treasurer  shell  direct,  una 
provides  further  that  such  deposit  shall  not  exceed  the  pal a  up 
capital,  exclusive  of  reserve  and  surplus,  of  the  depository  Dank. 
There  are  further  provisions  in  the  act  which  provide  for  a  wider 
soope  in  the  mattes  of  the  character  of  securities  which  may  be  taken 
for  the  deposit  than  1b  contained  in  our  carter  provision. 

prior  to  the  adoption  of  section  lb*  of  the 
Constitution,  a  city  treasurer  had  no  authority  to  make  a  deposit 
of  public  funds  in  any  bank,  notwithstanding  ths  J********  __rpY 
Shorter  provision  authorized  him  to  do  so.    ee  YAMBU.  vs.  CifY 
OF  LOS  AHOKLES,  82  Cal.  page  603.    In  view  of  the  language  in 
this  case,  there  can  be  no  cuestien  that  the  authority U   deposit 
municipal  moneys  in  say  place  save  in  the  &NMtt|  ©*  **•?"* 
must  come  from  the  Constitution,  and  without  w^^,*****   „ 
been  given  by  fee  Constitution,  charter  provisions  would  govern  el 
gainst  the  provisions  of  the  General  Law.  unless  the  Constitution 
otherwise  provides. 

I  oarticularly  direct  your  attention  to  the 
following  language  in'  eotioa  i6;;,  which  provides  for  the  deposit 
in  banks  "in  such  manner  ana  under  such  conditions  as  may  be 
/roviaed  by  an^  law  aaopted  by  the  people  under  the  initiative  or  by 
a  ^o-thiras  vote  of  each  House  of  the  legislature,  and  approved  by 
^Governor,  aid  subject  to  the  referendum. "   By  ^is  language  it 
aooe-rs  to  me  that  the  >eoolo  ef  the  state  have  made  the  aeposit  of 
oublic  moneys  a  matter  of  general  interest  rather  than  a  municipal 
affair,  ,n/?he,ef  ore,  such  e  deposit  «U»t  ee  -^  *»™f JfJJj  "lth 
+*«  *JUriaiAvi<i  nf  the  statute  enacted  under  the  authority  ox  one 
constitutional  'revision;   ?his\iew  is  further  strengthened  ^j   the 
?aSuaS  used  by  the  Supreme  Court  in  the  Rothschild  case  aoove  cited, 
i^a^hen  Sis  case  was  decided  the  constitutional  provision  was  that 
So  deposit  might  be  made  "in  such  manner  and  under  such  conditions 
IT mav  be  "rovided  by  law".  Ih  ether  words,  there  was  no  provision 
in  ths  IldtiSn  of  thf  constitution  stating  that  the  deposit  snould  oe 
iade  in  conformity  with  any  particular  law.   The  Supreme  Court  said: 

"In  suoh  a  case  the  charter  provision  is  the 
law  referred  to  in  the  constitutional  provision.  The 
Provision  is  not  th*t  the  aeposit  may  be  made  in  such 
manner  end  under  oash  conditions  as  may  i     viaed  by 
?he  legislature  or  by  any  particular  kina  oi  1  law, 
hut  simply,  as  oro viaed  by  law. 

Therefore.  I  am  of  the  opinion  that  as  the  Legis- 
lature has,  in  conformity  with  the  provisions  of  the  constitution, 
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adopted  a  law  regulating  deposits,  that  all  municipalities 
irrespective  ox'  their  charter  provisions,  ure  bound  by  this 
general  law* 

^ou  are  therefore  advised  that  the  deposit  of  the 
moneys  mentioned  should  be  made  in  conformity  with  the  provisions 
of  tas  .ot  of  1927, 


i. i net' rely  yours, 


cir 


To  the  Treasurer. 
Copy  to  the  uditor, 
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-Deo.   26th.   1929. 


SUBJECT:     Right  of  Board  of  Lupervisors  to 

make  Cost  of  Third  Street  Bridge  a 
Charge  on    .urrounding  Property* 


Dear  ^irs: 

I  am  in  receipt  of  your  letter  as  to  the  legality 
of  a  plan  for  the  reconstruction  of  the  fhird  Street  Bridge, 
which  would  provide  for  the  defraying  of  the  cost  thereof,  or 
a  part  of  the  cost  thereof,  by  the  assessment  of  property 
adjaoent  to  the  bridge  and  the  channel  over  which  it  is 
constructed. 


O-VIHIOH. 


Bridges  over  streams,  whether  navigable  or  un- 
navigable,  are  considered  as  a  part  of  the  highways  of  which 
they  are  the  connecting  link,  and  usually  the  same  rules  apply 
to  tho  construction  of  the  bridge  as  govern  the  construction  of 
the  highway* 

Section  2  of  the  .,ct  of  the  legislature  of  the  State 
of  California,  entitled  an  act  "To  provide  for  work  to  be  done 
on  streets,  lanes  and  alleys,  etc",  approved  March  18,  1885, 
and  amended  from  time  to  time,  and  which  act  is  commonly  known  as 
the  "Vrooman  Act",  provides  for  the  construction  of  bridges  as  a 
part  of  street  improvement  work  where  such  construction  is 
necessary.  The  same  section  provides  that  the  cost  of  any  work 
done  pursuant  to  the  provision  of  the  act  may  be  made  a  charge 
against  a  district* 

In  the  case  of  BAILEY  vs.  TBS   CITY  OF  RSRMOSA  BEACH. 
183  Cal.  757,  the  Supreme  Court  of  this  Stat*  upheld  the  right  of 
a  municipality  to  construct  a  bridge  under  the  provisions  of  the 
Vrooman  Act,  as  long  as  suoh  bridges  were  for  street  purposes. 
In  the  same  case  the  upreme  Court  has  also  sustained  the  right 
of  the  legislative  body  of  a  city  to  make  the  oost  of  the  bridge 
a  charge  upon  a  district,  provided  that  all  of  the  property  within 
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Dee.   30th,   1929. 


StTBJSCT:     Allowance  of  Credits  more  than  once 

to  Veterans  In  Promotive    ixaminations. 


Dear  Sirs: 

I  am  in  receipt  of  your  letter  under  date  of  December 
;;oth,  reading  as  follows: 

"The  third  paragraph  of  Section  22,  rtiole 
XIII  of  the  Charter,  contains  the  following 
sentence i 

•All  ties  shall  be  ueoided  in  favor  of 
veterans;  provided,  however,  in  the  ease  of 
nromotional  examinations  a  credit  of  three 
points  shall  be  allowed  to  veterans  ant  widows 
of  veterans  who  were  married  to  such  veterans 
on  or  before  I'ovember  11,  1918,  who  shall  have 
been  in  the  City  and  County  service  prior  to 
July  1,  1920.' 

The  meaning  of  the  sentence  above  cuoted  is  not 
very  clear,  and  as  it  seems  neither  Just  nor  ooasistent 
that,  in  promotive  examinations,  one  war  veteran  should 
be  perpetually  preferred  over  another  war  veteran,  we 
respectfully  ask  your  opinion  as  to  whether  we  should 
allow  this  promotive  preference  only  once  to  an  indi- 
vidual entitled  to  it,  or  must  we  allow  it  over  and  over 
again  to  such  individual  in  every  promotive  examination 
in  which  he  should  qualify? 

For  example,  a  policeman  'who  shall  have  seen  in 
the  City  and  County  service  prior  to  July  1,  1920' 
wart ioi pates  in  an  examination  for  promotion  to  the 
rank  of  Com  oral,  -ualifies  end  receives  the  veteran's 
promotive  ^reference  of  three  points.  Has  he  not 
received  ail  the  veteran's  preference  to  which  he  is 
entitled  under  said  promotive  preference  law?   in 
other  words,  ii  said  policeman  continues  to  participate 
in  promotive  examinations  for  the  ranks  of  .ergeant, 
Lieutenant  and  Captain  and  receives  three  points  in 
each  of  the  four  promotive  examinations,  his  total 
preference  will  amount  to  twelve  points.  Does  this  not 
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IHIOW. 


Charter  (Hec.  22,  Art.  XIII)  sets  up  a  compre- 
hensive soiifor  the  allowance  of  a  preferential  credit  to 
veterans*  ertain  entrance  examinations  (police  and  fire 
department  )omplete  preference  was  given  to  the  veteran  as 
against  the-veteran.  In  other  entrance  examinations  a 
preforence  ive  points  is  given  to  the  veteran,  and  in  pro- 
motional exations,  as  Indicated  in  your  letter,  three  addi- 
tional poinre  allowed  the  veteran.  The  charter  language 
being,  "prod  however,  in  the  ease  of  promotional  examinations 
a  credit  ofse  points  shall  he  allowed  to  veterans,  etc." 

T  is  no  language  in  the  entire  charter  provision 
from  which  ight  be  gleaned  that  the  speoified  preferences  are 
to  be  allowoly  once,  and  therefore,  we  are  not  privileged  to 
read  anythinto  the  provision  which  will  give  it  that  effect. 
On  this  poi3  may  use  the  language  of  Mr.  Justice  Langdon  while 
presiding  is  District  Court  of  appeals,  in  the  oase  of 
IScKSOH  v.  OLS,  et  alf  71  Gal.  ..pp.  448,  which  language  is  as 
follows: 

"There  are  no  authorities  available  upon 
tpeouliar  question.   It  seems  reasonable  to 
ca.de,  with  the  attorney  for  respondents, 
tit  was,  perhaps,  intended  by  those  who 
fi  the  charter  amendment  in  ouestion  that 
tlmitation  of  three  months'  service  should 
ai  in  the  case  of  a  veteran  seeking  promotion, 
b*  may  not  guess  at  unexpressed  Intentions 
asad,  by  implications,  into  the  charter,  pro- 
vis  which  do  not  appear  therein.  The  plain 
lage  is  that  in  o&se  of  promotional  examina- 
t:a  credit  of  three  points  shall  be  allowed 
tcterans', 

(rule  of  statutory  construction  which  he  applied  to 
the  oase  unconsideration  is  not  new  and  bears  ample  support  in 
the  decislof  the  highest  tribunals  of  the  various  states. 

ttlon  is  particularly  directed  to  the  fact  that 
throughout  lot,  and  particularly  in  that  portion  of  it  pertinent 
to  the  instsase,  the  word  "examinations"  and  not  !' exarainati on" 
is  used,  ancsay  that  the  preference  was  to  apply  only  to  one 
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examination  would  be  to  avoid  the  ordinary  rule  01   statutory 
c^strtctioV   Tread  something  into   the  charter  provision  wale* 
is  not  there.     But  even  if  we  should  attempt  to  do  so,  what  would 
be  the  result'     Should  th<  ission  or  the  applicant  fix  the 

particula?  examination  in  which  the  preference  snoula  be  jjllowea? 
in  other  words    Sat  purports  to  he  a  fixed  rule  of  procedure 
under  -he   c>  rtef/o aid  he  a  ratter  ol   discretion  to  *  determined 
overly  ?hf 'oLission  or  by  the  participant  in  the  examination. 

■urtaermore.   the   ;.upreme  Court  of  this   ■  tate  has  in 
every  instance  that  it  has  boon  called  upon  to  construe  acts  for 
tit  benefif  of  veterans,   either  constitutional  or  ^G1^™' 
shown  the  utaost  liberality  and  has  resolved  every  doubt  J^  **vor 
If  the  veteran    holding  tit  the  various  acts  were  adopted  fur  the 
be^flt^^a^iasf  thai  is  entitled  to   the  highest  -nsideration 
and  that  all  doubts  should  be  resolved  in  iavor  ox  those  lor  wnote 
benefit  the  actc  were  adopted. 


See     - 


SL4VICH  v.      rull,  SOI  Cal.  299; 
ALLIED  AHCHTEBGfS  v.  PAYIB,  192  Cal.  431; 
TSEBRAHS  WSLFAIUS  BOARD  v.  RILEY.  189  Cal.  159. 

To  rule  t**t  a  ^referential  credit  should  be  given  only  once 
in  promo tionaTtLuainations  would  be  to  give  our  chart ep  provision 
the  narrowest  -oseible  interpretation  whleh  snould  not  be  cone  in 
view  of  ?he  cUon  of  our  LUpreme  Court  in  the  proceedings  above 


cited. 


You    re  therefore  advised  that  in  my  opinion  a  veteran 
1.  entitled  to  Se  preferential  credit  provided  for  in  the  charter 
in  each  examination  in  which  he   is  a  participant. 


Very  truly  yours, 


GITY  ATTORNEY. 


To  the  Civil  !  erviee  commission. 
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